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Introduction
W ater rights are the blood of the w estern w ay of life. W hen the w ater 
w esterners have considered rightfully theirs as a result of long-standing 
appropria tion  is threatened by the possibility of large senior Indian w ater 
rights claims, w esterners often perceive the Indian claims as an attack on 
their livelihood. W ater is so scarce throughout the region that Indian w ater 
rights have the potential to dislodge m any claims currently  recognized under 
state law. The disparity  betw een previously ignored Indian claims and  
existing allocations is an issue that tribes and states are struggling to reconcile 
th roughout the West. M ontana is no exception.
Even w ithout Indian rights to water, w ater allocation is a very 
controversial issue. W est of the hundred th  m eridian, w ater has never been 
in the "right" place to satisfy settlers. People have spent and continue to 
spend enorm ous am ounts of time, effort, and m oney delivering w ater to 
w here it can be "used" rather than letting it flow "wasted" dow nstream . 
D iversions of all shapes and sizes crisscross the w estern landscape delivering 
w ater from the m ountains or a river to parched crop and range lands.
In a region w here w ater is scarce and physical and  economic survival 
depend  on a reliable source of water, w estern w ater law  developed a distinctly 
w estern character. The doctrine of prior appropriation em erged from  the 
m ining cam ps of California and gradually became the basis for w estern  w ater 
law. Reflecting m iners' attem pts to ensure an adequate w ater supp ly  for their 
m ining operations, the doctrine espouses the fam ous principle of "first in 
time, first in right." W hoever diverts w ater from  a w aterw ay possesses the 
senior right on the stream. In times of shortage, the senior right is satisfied 
first, then the next senior, and so forth. Shortages are not shared. All the
1
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
w estern  states, w ith slight variations, adopted the doctrine of p rio r 
appropria tion .
W ith the exception of Colorado, which established a form al record 
keeping system  early in its history, western states kept very poor, if any, 
records of w ater appropriations w ithin their boundaries. The state of 
M ontana d id  not begin the process of centrally recording w ater rights until 
the 1970s. Prior to that time, state w ater rights, if they were recorded at all, 
w ere registered at the local court house, included in a stream  decree, or m ore 
likely, tacked on a fence post near the diversion.
In 1908, in Winters v. United States the U nited States Suprem e C ourt 
decided that w hen Congress established an Indian reservation, it also 
reserved enough w ater to fulfill the purpose(s) of the reservation. The 
priority  date of the Indian right is the date the reservation w as created. These 
w ater rights cannot be lost by non-use. The early priority  date and  exem ption 
from  the "use it or lose it" aspect of the prior appropria tion  doctrine entitles 
tribes, at least in theory, to enorm ous am ounts of w ater in a sem i-arid region.
Historically, m any Indian tribes have not been able to utilize their 
w ater rights but, unlike rights held by prior appropriation. Winters rights are 
not forfeited. Despite the potential for large Indian claims, states often 
ignored them in their allocations of water. As state w ater resources becam e 
increasingly over-allocated and  planning m ore com plicated, state officials 
realized that Indian  reserved w ater rights m ust be quantified in order for the 
adjudication process to be m eaningful for fu ture planning. N early all 
w estern states began to address Indian w ater rights claims beginning in the 
1960s.
Winters v. United States, 207 U.S. 564 (1908)
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M ontana, w ith seven Indian reservations w ithin  its boundaries, faces a 
large unknow n in its adjudication process in term s of unquan tified  Indian 
w ater rights. Further complicating the issue for the state are the priority  dates 
of the Indian rights which are senior to m ost non-Indian rights in the state. 
The scarcity of w ater in m any areas indicates that if tribes w ere granted  
enough w ater "to fulfill the purposes of the reservation," m any junior 
appropriators w ould  be left w ithout water. H oping to avoid as m any conflicts 
as possible, the state of M ontana developed a unique approach to dealing  w ith 
the question of reserved w ater rights.
The state legislature created the Reserved W ater Rights Com pact 
Com m ission (RWRCC) in 1979 and instructed the Com m ission to conclude 
w ater compacts w ith the various tribes in the state while protecting as m any 
existing state w ater rights holders as possible. The RWRCC has reached 
agreem ents w ith the Fort Peck and N orthern Cheyenne tribes. N egotiations 
are in progress w ith all the other recognized tribes in the state except the 
Blackfeet. After some prelim inary discussions, the Blackfeet decided against 
negotiating w ith the Com pact Commission. As a result, in accordance w ith  
state law , the state filed suit in state W ater Court to force quantification of 
their reserved w ater rights. The Blackfeet are reluctant to negotiate w ith  state 
governm ents for a num ber of reasons.
Relationships betw een tribal and state governm ents have often been 
tense and  this history is comm only an im pedim ent to the initiation of 
m eaningful state-tribal negotiations. M any tribes have not been treated  fairly 
by states in the past and w ould prefer to settle the m atter of reserved rights in 
a federal forum. A lthough recent court decisions allow  states to include 
Indian  reserved w ater rights as pa rt of statew ide adjudications, subject to 
federal review , m any tribes are still reluctant to enter the process.
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Some tribes are hesitant to negotiate because of the principles inherent 
in the issue. For example, the Blackfeet base their position on a belief that the 
w ater is theirs by law (the Winters decision) and therefore no reason exists to 
negotiate aw ay legally ow ned water. In addition, the Blackfeet position is 
strengthened by the location of the reservation. M ost of the reservation lies 
in the headw aters of the large Milk River basin or just dow nstream  from  
Glacier N ational Park, thus they have been able to use as m uch w ater as is 
available in streams. They have access to "wet" w ater rather than  m erely 
"paper" water.
In contrast, the Fort Peck tribes did  not logistically have access to all the 
w et w ater to w hich they were entitled under Winters. In this instance, 
negotiations appeared to be in the best interest of the tribes and  the state. 
Parties involved in the process believe that the settlem ent created a w in-w in 
situation for all.
In general, the question of Indian reserved w ater rights is one that 
haunts m any state officials throughout the w estern U nited States. The state of 
M ontana established an innovative way of dealing w ith the issue, w hich to 
this point, has m et w ith m oderate success. The Fort-Peck M ontana Com pact 
w as the first com pact concluded by the Com m ission and the first of its k ind  in 
the country. N um erous unique circumstances led to the Fort Peck tribes' 
decision to negotiate w ith the state and the subsequent conclusion of a 
com pact that both the state and tribes view as highly successful. O n the other 
hand, there are circumstances that have strongly influenced the Blackfeet 
tribe to avoid quantification of their Winters rights for as long as possible. 
Instead of a negotiated settlem ent, the Blackfeet have chosen to face a 
potential litigated quantification of their rights. A study and  com parison of 
these tw o cases explain the uniqueness of each tribe and their position
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
regard ing  their w ater rights. For some tribes, a negotiated settlem ent 
provides opportunities that m ay not be available th rough  litigation. O n the 
other hand, litigation m ay provide the largest w ater settlem ent for som e 
tribes. N o reservations are identical and, w hen considering Indian w ater 
rights, each tribe brings a unique perspective to the issue.
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
Chapter One: Federal Indian Policy and the Establishment of Indian Reserved
Water Rights
For m any tribes in the country, past relations w ith  the federal and  state 
governm ents play a large role determ ining w hether or no t tribes are w illing or 
able to participate in negotiations w ith these governm ents concerning their 
natural resources. Since the early days of European settlem ent on the N orth  
Am erican continent, conflicts have arisen betw een settlers and  tribes; the 
Indians were usually forced to leave their traditional hom elands to m ake 
room  for the influx of Europeans. Even w ith the establishm ent of 
reservations the federal governm ent often reduced the size of reservations to 
accom m odate pressures from American fur traders, hom esteaders, and  
m iners. W hen dealing w ith the "Indian problem ," the federal governm ent 
view ed Indians as a hom ogeneous group w ith sim ilar cultures and needs and 
d id  so w ithout m uch regard to their rights as sovereign nations. W hile the 
executive and legislative branches were actively lim iting tribal rights, the 
federal judiciary recognized the potential for large Indian w ater rights claims. 
The recognition of these rights in the first decade of the tw entieth  century, in 
large part, has forced tribal governm ents to reexam ine their past and evaluate 
the potential for future negotiations w ith state and federal governm ents.
The prim ary goal of the federal governm ent behind its early Indian  
policy was to m aintain peaceful relationships betw een the Indians and  settlers. 
In the Articles of Confederation the authors w ished to continue English 
colonial policy of central governance of Indian affairs. W hen the Articles
6
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proved  inadequate, the fram ers of the C onstitution continued the trad ition  of 
central control of Indian policy and reserved for Congress the au thority  to 
conclude treaties and conduct trade w ith the Indians. By m ain tain ing  central 
regulation of Indian affairs, the national governm ent could regulate  state 
trade w ith  tribes and provide consistent security for both Indians and settlers.^
Despite the federal reservation of au thority  to regulate  Indian  affairs 
and federal recognition of tribal sovereignty, individuals and  states continued 
attem pts to make inroads into tribal sovereignty. In a series of landm ark  
decisions beginning in 1823, stem m ing from  land transactions in the old 
N orthw est and jurisdictional disputes in Georgia, Chief Justice John M arshall 
specifically defined the nature of the relationship betw een tribes and the 
federal governm ent. In Johnson v. McIntosh,^ a response to conflict over title 
to lands, M arshall ru led that the Indians had  a right of use and occupancy of 
these lands but legal title was passed from  the English, as discoverers, to the 
U nited States upon its formation. This decision m ade it clear that the federal 
governm ent was the only entity em pow ered to conclude agreem ents w ith  
Indian tribes and  therefore the tribes’ property  was protected from  alienation 
by states, other non-federal governm ents or individuals. Justice M arshall 
fu rther defined the status of Indian tribes in Cherokee Nation v. Georgia^ and 
Worcester v. Georgia^ holding that no law  other than  tribal or federal could 
have any force on Indian lands because of tribes’ status as dom estic dependan t 
na tions.
W hile M arshall expanded the tribes’ status as sovereign entities, the 
executive branch of the governm ent m oved decisively against that sta tus by
^Lloyd Burton, American Indian Water Rights and the Limits of Law. (Lawrence: 
U niversity Press of Kansas, 1991), p. 12.
^Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543, 5 L.Ed. 681 (1823).
^Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 8 L. Ed. 25 (1831)
^Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 8 L. Ed. 483 (1832).
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im plem enting  a Congressional rem oval policy. Reaching its height in the late 
1820s and early 1830s, President A ndrew  Jackson relocated eastern tribes to the 
m ore sparsely inhabited areas of the country w est of the M ississippi River 
aim ing to provide security for white settlers from the Indians. Jackson view ed 
Indian  tribes on the East coast as susceptible to British influence and  therefore 
a threat to national security.^ In the second half of the n ineteenth  century, as 
the reality of tribal sovereignty disintegrated, the assim ilation of Indian tribes 
into "mainstream" Am erican society became the purpose of the new ly created 
reservation  system.
Federal Indian policy was not form ed in a vacuum ; it was a reflection of 
national intellectual trends and the pressure to assim ilate Indians was a 
natural outcom e of the intellectual climate of the time.^ The Indian policies 
of n ineteenth  and  early tw entieth century reflected the m issionary zeal of 
m any social reform ers and aim ed to Christianize the Indians and to bring 
civilization to Indian tribes w ithin the United States. The Dawes A llotm ent 
Act of 18877 declared assim ilation a national policy. Reform ers m aintained 
that if ind iv idual Indians ow ned land and farm ed or raised stock on those 
lands instead of pursu ing  their traditional com m unal w ays of living, they 
w ould  become better Americans. To further the transition to a "civilized" way 
of life, the Dawes Act provided that individual plots of land be held in trust 
for each Indian. At the end of the trust period, title w ould pass to the 
individual. O ther lands on the reservation, beyond those allotted to Indians, 
were opened to w hite settlers. By 1934 w hen the Dawes Act was repealed, 
lands under Indian control had been reduced from  138 m illion acres to less
^Francis Paul Prucha, Indian Policy in the United States. (Lincoln: U niversity  
of Nebraska Press, 1981), p. 110.
6lbid . p. 21.
^25 Ü.S.C. 331-334.
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than  48 million. Instead of prom oting the ways of yeom an farm ers, the Dawes 
Act often rem oved the best agricultural and stock lands from  Indian  
ow nersh ip^  and effectively reduced the individuals' chances of assim ilation 
into Am erican culture. Introduced w ith the in tention of benefitting Indians, 
the Dawes Act had a disastrous impact on tribal cultures and land ow nership.
By the late 1920s, public pressure calling for the repeal of the Dawes Act 
w as grow ing partially in response to a privately funded  research project in 
1928 investigated living conditions on the nation 's Indian  reservations. The 
researchers concluded that the allotm ent policies had  d isastrous social and  
economic consequences for Indian tribes.^ In response in 1934, Senator 
Burton K. W heeler of M ontana co-sponsored the Indian  R eorganization Act 
(IRA)^O officially ending this period of disposal of Indian lands. A lthough the 
IRA did  not restore the total sovereignty and independence that Indian 
nations enjoyed before white settlem ent, the Act d id  a ttem pt to encourage, 
rather than discourage some m eans of Indian self-governm ent. M any of the 
tribes across the nation eventually adopted tribal constitutions designed under 
the guidelines of the IRA.
Like a pendulum  constantly in m otion, federal Ind ian  policy sw ung  
back tow ard assim ilation and annihilation of tribal identity  in the 1950s. In 
1952 the 83rd Congress, under Republican leadership, adopted  Joint 
Resolution 108 that p rom oted  the rem oval of Indians from  federal trust 
protection and the end of any federal financial support. A gain m uch like the 
Dawes Act, the term ination era legislation claim ed that the d isso lu tion  of the
®James J. Lopach, Margery Hunter Brown, and Richmond L. Clow, Tribal 
G overnm ent Today. Politics on Montana Indian Reservation. (Boulder, Co.: W estview  
Press, 1990) p. 18.
^L. Merriam, "The Problem of Indian Administration", 1928, as cited by Lloyd  
Burton, American Indian Water Rights and the Limits of Law. (Lawrence: U niversity  
of Kansas, 1991), p. 25.
IO25 U.S.C. 461-479
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reservations and subjecting tribal mem bers to state jurisdiction w as in the best 
interests of the tribes. Sen. A rthur V. W atkins of Utah, C hairm an of the 
Subcom m ittee on Indian Affairs, claimed that the federal tru st responsibility  
included "freedom for the Indian by treating him as a fellow Am erican" and 
thus required  the rem oval of any federal assistance to Indian  tribes. According 
to W atkins, the IRA of 1934 had only delayed this freedom  by continuing 
federal support of tribes and reservations.^^
U nder the term ination program , nearly 1.4 m illion acres of land  passed  
out of tribal p o s s e s s i o n .  12 Public Law 280 continued the trend of a ttem pting  to 
integrate Indians into m ainstream  American society by app ly ing  state and 
federal crim inal jurisdiction to reservations in five states w ithou t tribal 
approval. This legislation, passed by a states’ rights oriented Congress and 
President, combined to repudiate  effectively Justice M arshall's n ineteenth  
century rulings that state law has no force on Indian lands.1^
In the 1960s Indians began to benefit from  the Civil Rights m ovem ent 
sw eeping the country. Awareness of the plight of m inorities was rising and 
the plight of reservation Indians was no exception. 1968 brough t the Indian 
Civil Rights Act that applied m ost of the provisions of the federal Bill of 
Rights and the Fourteenth A m endm ent to tribal governm ents and halted the 
application of state criminal jurisdiction on Indian lands in absence of tribal 
approval under Public Law 280. This acknowledged the lim ited au thority  of 
tribal courts. President N ixon form ally denounced the term ination policies of 
the fifties in 1970 and subsequent federal policy encouraged tribal self-
 ̂^Arthur V. Watkins, "Termination of Federal Supervision; The Rem oval of 
Restrictions Over Indian Property and Person," The Annals of the American Academ v  
of Political and Social Sciences, 311 (May, 1957), (Reprinted in Paul W. G ates ed., Rape 
of Indian Lands. N ew  York: A m o Press, 1979), p. 51.
l^Burton, American Indian Water Rights, p. 28.
U lb id . Burton is specifically referring to the V^orcester v. Georgia decision  o f 1832.
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g o v e r n m e n t . T h e  Indian Self-Determination and Education A ssistance Act 
of 1975 continued the federal support of tribal institutions by sub-contracting 
federal services to tribal organizations.^^ Since the late seventies, the bu rden  
of establishing federal Indian policy has fallen m ore on C ongress and  the 
judicial system. To date, federal policy has not undergone any m ajor changes 
in direction although alm ost all Indian program s suffered budgetary  cutbacks 
th roughou t the eighties.
In light of the oscillation of federal Indian policy, w hich has done m ore 
to limit than to expand Indian rights over the years, it is difficult to im agine 
that Indian tribes possess federally recognized w ater rights so large that nearly 
all of the w ater in the western United States could be claim ed by tribes. 
Surprisingly, Indian w ater rights were first addressed in the first decade of the 
century while the Dawes Act was effectively reducing the area of Indian 
reservations th roughout the country. The Suprem e C ourt recognized Ind ian  
reserved w ater rights in its landm ark Winters decision in 1908. This 
decision has been repeatedly upheld  since then. In w hat becam e a long 
standing pattern, the federal judiciary expanded tribal rights, while the 
legislative and executive branches attem pted to curtail them. \
As early as the Worcester v. Georgia decision, the C ourt established the 
ground rules for treaty interpretation that w ould guide m any subsequent 
decisions. In a concurring opinion to the Worcester decision, a justice stated  
that due  to the unequal bargaining position of the Indians, all conflicts
^'^Vine Deloria, Jr. ed. American Indian Policy in the 20th Century, (Norman: 
U niversity o f Oklahoma Press, 1985), p. 252.
I^Vine Deloria, Jr. and Clifford Lytle, The N ations Within: The Past and Future of 
American Indian Sovereignty. (Pantheon Books, 1984), p. 231.
^^Winters v. United States, 207 U.S. 564 (1908)
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regard ing  treaty interpretation will be resolved in the Indians' favor. In 
addition, the m eaning of the treaty should be such as the Indians w ould  have 
un derstood it at the time of the agreement.^^ Relying heavily on  this decision, 
the Suprem e C ourt, in  1905, applied the same reasoning to fishing rights in 
United States v. ]Ninans.^^ This case involved access to a trad itional Yakima 
Indian  fishing site along the Colum bia River in W ashington, by then outside 
the boundaries of the reservation. The court held that under the treaty, w hich 
contained a provision securing continued rights of taking fish, the Yakima 
retained access to the site because it was inconceivable that the tribe w ould 
have agreed to sign a treaty that excluded them  from  their prim ary  fishing 
location. The reasoning in this case, which factored so strongly in subsequent 
decisions, included a discussion of the nature of Indians' na tu ra l resource 
rights. Rights enum erated in the treaty "[were] not a g ran t of right to the
i ' '
Indians but a grant of rights from them-- a reservation of those not granted. 
The Winans decision set the stage for the extension of im plicitly reserved 
rights to other natural resources. This decision was a crucial p a rt of the 
reasoning  behind Winters v. United States.
The dispute that led to the Winters case arose on the Fort Belknap 
reservation in northeastern M ontana. U nder the agreem ent of 1888, C ongress 
d iv ided  the G reat Blackfeet Reservation into three parcels creating the Fort 
Peck, Blackfeet and Fort Belknap reservations.^^ The lands bordering  the Fort 
Belknap reservation were opened to settlem ent by w hite farm ers and 
hom esteaders in the area soon began diverting the Milk River at a poin t 
upstream  from the reservation in order to irrigate their crops. A few years
^^Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832) 
^^United States V. Winans, 198 U.S. 371 (1905) 
l^ ib id . at 381.
2025 Stat. 113. (1888)
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later, the Indians initiated an irrigation project of their ow n bu t found  tha t the 
settlers had diverted alm ost all of the river's flow. The D epartm ent of the 
Interior filed su it on behalf of the tribes of the reservation seeking tojenjoin 
the settlers’ diversion of the stream.
In the Winters decision resulting from  this d ispute, the court 
enunciated the Indian reserved rights doctrine and differentiated it from  the 
traditional w estern w ater doctrine of prior appropriation. A cknow ledging the 
fact that the hom esteaders had perfected their w ater rights under state law  and 
had  done so prior to the Indians' diversion, the court nonetheless found  it 
"inconceivable" that the governm ent w ould set aside land to allow  the 
Indians to become a civilized and pastoral people w ithout sufficient w ater to 
achieve the purposes of the reservation. Therefore, the tribes w ere entitled  to 
enough w ater to irrigate their new crops. From this decision came the three 
prim ary tenets of the reserved water rights doctrine: the priority  date of the 
reservation 's right is the date of the creation of the reservation; unlike 
traditional prior appropriation doctrine, the right cannot be lost w ith non-use; 
and  finally the am ount of the right does not necessarily need to be quantified 
if the w ater is used to fulfill the reservation’s purpose.^^
Despite this potentially enorm ous w ater right of each Indian 
reservation, state governm ents and appropria tors th roughou t the W est often 
ignored Indian w ater rights. In an incredible breach of trust responsibility, the 
federal governm ent also ignored the tribal rights in favor of state recognized 
w ater rights. The federal governm ent possesses a serious conflict of interest 
w ith in  the D epartm ent of the Interior. At the sam e time, the Bureau of Indian 
Affairs and  the Bureau of Reclamation built w ater projects th roughou t the 
w estern U nited States. However, instead of coordinating their activities to
^^Winters v. United States, 207 U.S. 564 (1908)
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protect Indian w ater claims, the BIA often sat by as the Bureau of Reclam ation 
proceeded to develop enorm ous w ater projects w ithout any consideration  of 
potential Indian rights claims in the area.^^ The BIA itself adop ted  an 
extrem ely narrow  in terpretation  of Winters rights w hich in the long run  
harm ed Indian claims to water.23 This trend continued unabated  un til the 
1960s w hen the BIA finally recognized reserved rights as legitim ate and 
substantial claims, but instead of pressing for m oney for projects and  
developm ent, they chose to litigate instead.
The first w ater rights case to re-exam ine the Winters decision em erged 
from the Arizona v. California ^4 decision in 1963. The case evolved ou t of a 
conflict over the w aters of the Colorado River betw een two signatories of the 
Colorado Com pact which divided the waters of the C olorado River basin 
betw een the upper and lower basin states. The Com pact, concluded in 1922, 
ignored Indian claims to the flow of the Colorado. The negotiators had  not 
invited any of the tribes in the basin or the BIA to the talks.^^ E ventually  the 
U nited States intervened on behalf of the five lower basin tribes in the d ispu te  
betw een Arizona and California over their allotm ents to the river. In order to 
help resolve the uncertainty surrounding  the Com pact, the Suprem e C ourt 
quantified the tribes’ rights to the Colorado River based on the Practicably 
Irrigable Acreage (FIA) standard. The PIA standard  derived from  w hat the 
court determ ined to be the purposes of the reservations w hich w ere to create 
agricultural hom elands for the various tribes. The exact am ount of the PIA 
w as determ ined by the logistical and economic feasibility of irrigation on
Daniel McCool, Comm and of the Waters: Iron Triangles. Federal Water 
D evelopm ent and Indian Water (Berkeley: University of California Press, 1987), p. 
110.
^^Ibid, p. 115.
Arizona v. California, 373 U.S. 546 (1963)
^^Burton, American Indian Water Rights, pp. 23-4.
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reservation lands. Once the right had been quantified, the w ater could be used 
for any purpose the tribe wished, not only for agriculture.
The Arizona v. California decisions rem inded w estern  states of the 
existence and perm anence of Indian w ater rights. In order to provide a 
m easure of certainty to state attem pts to disentangle the confusion of w ater 
rights held under state laws, states pressed for quantification of Ind ian  w ater 
rights w ithin their boundaries. W ith the perm anence of Winters rights 
recently reconfirm ed, the next issue became w hether these rights w ould  be 
adjudicated in a state or federal forum.
Basing their argum ents on the 1952 M cCarran A m endm ent to the 
Reclam ation Act,27 the states claimed the jurisdiction to adjudicate Ind ian  
w ater rights in a state forum. The M cCarran A m endm ent perm its the jo inder 
of; "the United States as a defendant in any suit (1) for the adjudication of 
rights to the use of w ater of a river system  or other source, or (2) for the 
adm inistration of such rights, where it appears that the U nited States is the 
ow ner of or is in the process of acquiring w ater rights by appropria tion  under 
State law, by purchase, by exchange, or otherwise, and  the U nited States is a 
necessary party  to each suit." (em phasis added)^® The M cCarran A m endm ent 
allows adjudication of federal w ater rights in a state forum  only if the 
adjudication is part of a basin-wide process and was originally in tended to 
reduce the potential for replication of adjudicatory processes in m ultip le 
forum s. H ow ever, because of their reluctance to have their rights ad judicated  
in a state forum , tribes and their representatives repeatedly  challenged the
^^Arizona v. California, 439 U.S. 419 (1979) ("Arizona 11")
2743 U.S.C. 666.
28ibid. See also David H. Getches, Water Law in a N utshell (St.Paul: W est 
Publishing Co., 1990) p. 335.
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applicability of the M cCarran waiver of im m unity from  su it as applied  to 
Indian reserved w ater rights.
Tribes have expressed a wide variety of opinions abou t state attem pts to 
quantify  their Winters rights. Some are hesitant to place a final lim it on the 
am ount of their rights for fear of lim iting their options for fu ture 
developm ent. They suggest that an unforeseen economic developm ent could 
provide a tribe w ith potential economic gains if they had  rights to large 
am ounts of water. If the tribes agree to lim it their allotm ent, fu ture  economic 
gains by the reservation could be curtailed. Quantification is also seen as a 
threat to tribal self-determ ination. A 1981 position paper of the N ational 
Congress of American Indians a.damantly argued against adjudication in a 
state f o r u m . Q u a n t i f i c a t i o n  of rights could also lead to conflicts betw een 
tribes and  states over issues such as regulatory authority , fu rther jeopardizing 
tribal sovereignty.^^
O n the other hand, some tribes are very willing to quantify  their w ater 
rights. To them  it is better to have access to actual "wet" w ater than just the 
theoretical "paper" w ater of the Winters rights. N egotiations m ay also resu lt 
in a settlem ent m ore favorable to the tribes than a settlem ent in court. The 
uncertainty involved in bringing a case of this nature  before a court in today's 
state 's rights-oriented judiciary is a further argum ent for negotiated 
quantifications.
H ow ever, if quantification were to occur, there has been general 
agreem ent am ong the tribes and the federal governm ent as tribal trustees, that
^^National Congress of American Indians Position Paper, reproduced in John A, 
Folk-W illiam s, What Indian Water Means to the West: A Sourcebook. (Sante Fe; 
W estern N etw ork, 1982)
^^Folk-W illiams, What Indian Water M eans to the W est, p. 23.
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it w ould  be in the tribes' best interest to see the adjudication occur in the 
federal courts rather than in the state forum.
There are a num ber of reasons why tribes th roughou t the W est prefer a 
federal forum  if their Winters rights m ust be quantified. T raditionally  the 
federal governm ent handled  Indian affairs as the trustees of the tribes and 
therefore the federal governm ent had  the m ost practical experience w ith 
Indian rights issues. Winters rights, created by federal action, should  be 
quantified in the forum  in which they were defined. Because these rights are 
not bound  by state water laws, tribes felt that their rights should not be p a rt of 
the statew ide process of adjudication. Finally, Indians' largest concern w as the 
potentially negative reception that their rights w ould  receive in the state 
courts. Such a highly em otional issue as w ater rights, the tribes believed, 
w ould not receive a fair hearing in a court w here judges are often elected or 
subject to more local influence than are federal judges.^  ̂
O n the other side of the issue, w estern states pressed for adjudication in 
state courts or as part of a state orchestrated procedure. A rguing that 
m eaningful state w ater planning cannot proceed w ithou t a quantification of 
Indian w ater rights w ithin their borders, m any states initiated state 
adjudications that included the quantification of Indian  Winters rights.
In anticipation of M ontana's im pending legislative action to requ ire  
adjudication of Indian w ater rights as part of their state-w ide adjudication 
process, the N orthern  Cheyenne tribe filed suit on their ow n behalf to have 
their w ater rights determ ined in federal rather than state court. The Justice 
D epartm ent also filed suits, on the sam e grounds, on behalf of the N orthern  
C heyenne and the Crow tribes. In their case for a federal forum , the Justice
3lD aina  Upite, "Resolving Indian Reserved Water Rights in the W ake of San 
Carlos Apache Tribe," Environm ental Law R eview 15 (1985); 188.
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D epartm ent argued that although the M cCarran am endm ent w aived federal 
im m unity  from  suit in w ater rights cases, it d id  not w aive the sovereign 
im m unity of Indian t r i b e s . ^ ^  The three cases were com bined into one. 
Northern Cheyenne Tribe v. Adsit, et that w as stayed pen d in g  a 
Suprem e C ourt decision in Colorado River Conservation District v. United 
States (Akin).
In spite of the pow erful argum ents presented against state adjudicatory 
authority  in the Akin case in 1976, the C ourt held that the states d id  indeed  
have the power to quantify federal reserved w ater rights pu rsuan t to the 
M cCarran Am endm ent.^S Subsequently, the tribe and federal governm ent 
filed cases in Arizona and M ontana claim ing im m unity  from  the state 
adjudication process because tribes had  not w aived their sovereignty and 
because of constitutional disclaimers in the state constitutions. The clause 
disclaim s state subject-m atter jurisdiction over Indian affairs leaving that 
au thority  to the federal governm ent.^^
Based on the decision in Akin, and the recent passage of State Senate 
Bill 76 requiring adjudication of Indian w ater rights, the state of M ontana in 
N ovem ber, 1979 m oved to have the cases dism issed on the grounds of "wise 
judicial adm inistration."^^ The court granted the dism issal and  the Justice 
D epartm ent im m ediately appealed on behalf of the tribes involved.
32lbid. p. 184.
^^Northern Cheyenne Tribe v. Adsit, 721 F.2d 1187 (9th Cir. 1983)
^'^Colorado River Water Conservation Dist. v. United States, 424 U.S. 800 
(1976); See Mary, M cNally, "1985 Fort Peck-Montana Compact: A Review o f the 
N egotiations.” (Eastern Montana College, 1989) p. 10. for a discussion of these cases.
35AM», 424, U.S. 800 (1976)
^^Montana State Constitution, Article 1, Section 1. (1972)
^"^Northem Cheyenne Tribe v. Tongue River Water Users, 484 F. Supp. 31 (1979)
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The appeal, consolidated w ith two sim ilar cases from  A rizona to form  
Arizona v. San Carlos Apache Tribe, w a s  based on the p resum ption  that the 
court's in terpretation  of the M cCarran A m endm ent in the Akin  case w as 
inapplicable to the states of M ontana and Arizona because of the clauses in 
their enabling acts and constitutions (unlike the C olorado constitu tion 
involved in Akin) disclaim ing jurisdiction over Indian reservations. As a 
result, M ontana and Arizona should not be able to adjudicate Indian  reserved 
w ater rights. The disclaimers rendered the M cCarran am endm ent 
inapplicable in these two states; Indian reserved w ater rights required  a federal 
forum.
The Suprem e C ourt did not agree in its 1983 San Carlos Apache 
decision.3^ The Court held that the disclaim ers had no im pact on the 
applicability of the M cCarran am endm ent and therefore the states could 
proceed w ith their adjudications. In the Court's opinion, the purpose  of the 
M cCarran am endm ent was to avoid piecem eal adjudications. Exem pting 
M ontana and Arizona from application of M cCarran defeated the purpose  of 
the am endm ent. As a result of this decision, the states now  had  clear 
jurisdiction over the quantification of federal reserved w ater rights.
In M ontana, there was one further challenge to the state 's a ttem pt to 
quantify Indian reserved rights. In 1985, all of the tribes in the state and  the 
federal governm ent, filed suit in state court challenging the adequacy of the 
state system  of adjudication.^O The M ontana Suprem e C ourt held that the 
W ater Use Act w as "adequate to adjudicate Indian reserved w ater rights." Part 
of the reasoning behind the decision relied on the fact that any state
Arizona v. San Carlos Apache Tribe, 463 U.S. 545 (1983)
3 9 i b i d .
^^State of Montana v. Confederated Salish and Kootenai Tribes, 712 P.2nd 754 (M ont. 
1985) Also know n as Greely.
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adjudication of a federal right m ay be appealed to the U nited States Suprem e 
Court:
"We conclude that the M ontana W ater Use Act on its 
face is adequate to adjudicate Indian reserved w ater rights.
Should the W ater C ourt abridge Indian reserved w ater rights 
by im properly  apply ing  the Act and  the federal law  that 
protects those rights, that failure can be appealed to this C ourt 
as well as to the Suprem e C ourt of the U nited  States for a 
'particularized and exacting scrutiny.""^!
This decision allows potential challenges to a state adjudication of Indian
reserved w ater rights.
G iven the history of oscillation by the federal governm ent in its Indian 
policy and the num erous bad faith dealings tribes have had w ith  the state and  
federal governm ents, it is not surprising that m any tribes have been w ary of 
engaging in active negotiations w ith state governm ents about their reserved 
w ater rights. A lthough cautious of dealings w ith the federal governm ent, 
especially w ith the D epartm ent of the Interior’s history of ignoring Indian  
w ater rights in favor of the Bureau of Reclamation, tribes have been even 
m ore reluctant to discuss their rights in a state court. For this reason, m any 
tribes have looked tow ard their trustees in the federal governm ent for aid  in 
the quantification of their Winters rights. Despite Indian objections and 
possible obstacles to state jurisdiction over federal reserved rights, M ontana 
em erged to be a leader am ong the w estern states in attem pting to quantify 
these rights.
'^^fbid. at 766. The Montana Court, in em phasizing the option of tribes to appeal a 
water court decision  to a federal court if tenets of federal law  are ignored, is relying heavily  on  
the San Carlos Apache decision. (463 U.S. at 571 (1983)).
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
Chapter Two: The Montana Water Use Act and the Reserved Water Rights
Compact Commission
Prior to 1973, M ontana had no central system  of recording existing 
w ater rights. Some claim ants filed w ith their county, others w ith  the tow n, 
some w ith the state, and some claims were included in judicial decrees. The 
m ajority of state users had not docum ented their rights at all, creating the 
need for a com prehensive water rights recording system. The desire to 
protect the state of M ontana's claims from dow nstream  states and to settle the 
m any internal conflicts encouraged state officials to establish a state-w ide 
adjudication system. Quantifying Indian w ater claims w ith in  the state w as 
essential to the project's success.
The desire to protect potential w ater developm ent in the state 
prom pted  officials to consider adopting a com prehensive state w ater p lann ing  
system. Because of the state's location at the headw aters of the M issouri 
River and Colum bia River tributaries, state officials w orried  that w hatever 
w ater not claimed under state law could be claimed by dow nstream  users 
under the doctrine of prior appropriation. Large claims by dow nstream  states 
could hinder developm ent in M ontana by lim iting the am ount of w ater the 
state could appropriate  for irrigation, recreation, and w ater m arketing. As a 
result, the state devised a plan to adjudicate and centrally record all w ater 
rights recognized under state law.
As required  by Article IX of the state constitution of 1972, the M ontana 
legislature enacted the W ater Use Act of 1973.^ The Act provided for the 
adjudication of all existing w ater rights through a basin-by-basin process 
adm inistered  by the D epartm ent of N atural Resources and C onservation
^Montana Water Use Act of 1973, ch. 452,1973 Mont. Laws 1121.
2 1
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(DNRC).^ The DNRC, not the individual w ater right holder, w as responsible 
for verifying all existing claims in the state.
Originally designed to enhance state control over w ater and  energy 
developm ent,^  the 1973 Act did not im prove the state's record keeping 
system. The DNRC, after two years of docum enting w ater rights claims in  the 
Pow der River Basin, was far from com pleting its task even in that one 
relatively small basin. The first attem pt to sim plify the adjudication process 
came in 1975 w ith an am endm ent to the 1973 Act. The DNRC now  filed 
claims w ith the State District c o u r t . I n  accordance w ith the statute, all rights 
in the Yellowstone River Basin were filed by the state in State D istrict Court; 
the filing requirem ent included the reserved rights of the N orthern  
Cheyenne and Crow Indian tribes.^ In response, the D epartm ent of Justice 
and the N orthern  Cheyenne tribe filed suits in federal court in A ugust, 1975 
seeking to enjoin state adjudication of Indian reserved rights.^ These three 
cases w ere combined and subsequently stayed, pending  the Suprem e C ourt’s 
decision in the sim ilar Akin  ^ case in Colorado.^ The resulting Akin  
decision allowed quantification of Indian reserved rights in a state forum  and 
the district court dism issed the cases based on this decision.
By 1977 the basin-by-basin process relying solely on the DNRC to 
"discover” and docum ent all existing w ater rights w as obviously inefficient. 
Even w ith the am endm ent of 1975, docum entation of w ater rights in the state 
was no more perm anent than it had been in 1973 w hen the process began. In
^Ibid.
^Mary M cNally, "1985 Fort Feck-Montana Compact: A Review o f Negotiations,"  
Eastern Montana College, 1989, p. 9.
^Chapter 485,1975 Montana Laws 1277 
^M cNally, p. 10.
^Albert W. Stone, Montana Water Law for the 1980s. 1981. p.4-5.
'^Colorado River Conservation District v. United States (Akin), 424 U.S. 800 (1976) 
^M cNally, p. 11. See previous chapter for in depth discussion of these cases.
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response, the 1977 legislature appointed an Interim  Com m ittee on W ater to 
study  the burdensom e system. Acting on the Com m ittee's recom m endation, 
the 1979 state legislature revisited the W ater Use Act. The Senate 
incorporated m any of the Interim  Com m ittee's recom m endations into 
Senate Bill 76, including a system  w hereby w ater rights holders, including 
Indian tribes, m ust file their rights w ith the state courts. This shifted the 
burden  of discovery from  the DNRC to the individual w ater rights holders.
The potential inclusion of Winters rights in the state adjudication 
resulted  in the federal governm ent filing another series of suits on behalf of 
the tribes in federal district court challenging state au thority  to quantify 
Indian reserved rights in a state forum .^ Despite the suits, the state 
legislature continued to include adjudication of Indian w ater rights in drafts 
of Senate Bill 76.
After its introduction in the Senate in January, 1979, the Com m ittee on 
A griculture, Livestock, and Irrigation comm enced discussion of the bill. As 
initially drafted. Senate Bill 76 included a system  of State W ater C ourts that 
w ould  adjudicate all w ater rights claims, including those of the Indian  tribes. 
In this form, the Bill m oved out of com m ittee to the full Senate w hich 
approved the bill by a large m argin in early February and then forw arded the 
bill to the H ouse Select Com m ittee on W a t e r . T h e  H ouse com m ittee 
suggested a num ber of am endm ents to the Bill that the full legislature 
adopted^^ and the bill became law on May 11,1979. D espite the unanim ous 
sup p o rt it received in the Senate, Indian tribes and federal officials bitterly 
opposed  the bill.
'^Northern Cheyenne tribe v. Adsit, 668 F.2nd 1080 (9th Cir. 1982) 
l^L egislative history of Senate Bill 76, Montana Legislature, 1979.
^^Ibid. and Daniel Kemmis, interview M issoula, Montana, March 12, 1991. Kemm is 
w as a m em ber of the H ouse Select Committee on Water and a member of the Reserved Water 
Rights Compact Com m ission from its inception in 1979 unhl 1985.
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Representatives of the individual tribes, inter-tribal organizations, the 
N ational Congress of American Indians, and the federal governm ent all had 
testified against the passage of Senate Bill 76. Tribal authorities questioned 
the ability of state officials to be im partial and the jurisdictional au thority  of 
the state.^2 All of the tribes in the state pressed for the explicit exclusion of 
the tribal w ater rights from  the adjudication process, if not perm anently , then 
at least until the court resolved the jurisdictional q u e s t i o n s . I n  addition, 
representatives from  the N ational Congress of Am erican Indians suggested 
that Indian w ater rights were property  rights under the fifth am endm ent of 
the federal constitution and therefore could not be quantified w ithout due 
process. Tribal officials also believed that reserved rights were a m atter 
included in federal trust responsibility and therefore d id  not fall under state 
jurisdictional authority.^'^ Tribal officials repeatedly proposed  am endm ents 
to Senate Bill 76 excluding Indian reserved rights from  the process; if 
exem ption was impossible, tribes suggested negotiation w ith the states, but 
only if the tribes did not face the possibility of having their rights adjudicated 
in state courts if negotiations failed.
A lthough the legislature refused to exem pt the tribes from  the 
adjudicatory process, the final bill included m echanism s for a negotiation 
process that the initial bill d id  not. As initially conceived, the bill p rov ided  
no opportun ity  for com prom ise and the state w ould  have quantified tribes'
^^The second Northern Cheyenne case (Northern Cheyenne Tribe v. Tongue River 
Water Users, 484 F.Supp. 31.) w as filed during the period of testim ony on Senate Bill 76. This 
case w as consolidated with tw o similar cases and reached the United States Suprem e Court as 
Arizona v. San Carlos Apache Tribe , 463 U.S. 545 (1983). See previous chapter for further 
discussion.
^^Legislative history of S B. 76, H ouse Select Com m ittee on Water February 2, 1979.
I^Nadonal Congress of American Indians, Resolution 52, 35th C onvenhon, Septem ber 
20, 1978. Cited in Legislative history o f S.B. 76 Minutes of Senate Com m ittee on Agriculture, 
Livestock, and Irrigation, January 19,1979.
l^Leg. history S.B. H ouse Select Comm ittee on Water, February 2, 1979.
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Winters rights in state court w ithout first a ttem pting to reach a m utually  
agreeable settlem ent w ith individual tribes. The am endm ents eventually  
adopted  by the legislature included: (1) Statewide adjudication of w ater rights, 
including Indian reserved rights under the authority  of the M cCarran 
Am endm ent; (2) Suspension of adjudication in basins w here Indian  claims 
w ere being negotiated; (3) Guidelines for initiating negotiations; (4) The 
creation of the Reserved W ater Rights Com pact Com m ission to conduct 
negotiations; and  (5) A procedure for term ination of negotiations.
Following near unanim ous approval by both houses of the legislature in 
m id-A pril, Governor Thomas L. Judge signed Senate Bill 76 into law  on May 
11, 1979.17
Despite the uncertainty of the jurisdictional pow ers of the state over 
Indian w ater righ ts ,!^  the Reserved W ater Rights C om pact Com m ission 
(RWRCC) attem pted to initiate negotiations w ith the tribes of the seven 
reservations w ith in  the state.
The Com pact Com m ission is authorized to conclude com pacts w ith  the 
Indian  tribes and federal agencies claiming federal reserved w ater rights 
w ithin the state. By statute, the RWRCC is charged to proceed,
in an effort to conclude com pacts for the equitable 
division and  apportionm ent of w aters betw een the 
sta te  and  its people  and  the several Ind ian  tribes 
claim ing reserved w ater rights w ithin the state.^O
1 ̂ Montana C odes Annotated, Title 85, Chapter 2, Section 701. 
l^ibid.
l^The San Carlos Apache case that included the Montana cases w as not decided by the 
Suprem e Court until 1983. See the previous chapter for further discussion.
l^M .C.A. 85-2-701(1) These other federal reserved rights include water rights for 
federal h old ings such as national forests, national parks, w ildlife refuges and potentially  
w ilderness areas.
20m .C.A. 85-2-701(1)
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The three branches of governm ent appoin t the m em bers of the 
Com pact Com mission. The governor appoints four m em bers; the Legislature 
four (the House two and the Senate two); and the A ttorney General, one.^^ 
The m em bers of the comm ittee are chosen for their know ledge of Indian  and 
w ater law. For exam ple, H enry Loble, the Com m ission's first chairperson, 
w as a lawyer active in w ater law  and a form er state legislator. M any other 
Com m ission m em bers have experience in the legislature w ith the w ater 
policy committees a n d /o r  are familiar w ith the law. To this date, the political 
considerations that often influence com m ittee appoin tm ents have not 
h indered  the effectiveness of the Com pact Com m ission.22 Initially, the 
length of m em bers' term s was indefinite bu t the 1991 legislature lim ited 
term s to four year renewable appointm ents.23
N otw ithstanding the state's articulated goal of protecting as m any 
existing state w ater rights holders as p o s s i b l e , 2 4  the form ation of the 
Com m ission engendered strong opposition from  the agricultural com m unity 
which feared that Indian water rights w ould displace historical w ater 
u s a g e s . 2 5  Suits filed by the tribes in federal court questioning state 
jurisdiction nam ed thousands of local non-Indian w ater rights holders as
^^M.C.A. 2-15-212. Original members of the Com m ission included Henry Loble, W illie 
Day, A.B. Linford, Everette Elliott, Fred Johnston, Jack Galt, Steve Brown, Dan K emm is, and  
Audrey Roth. Elliott and Galt are the only original memt>ers still on the Com m ission.
^^Marcia Beebe Rundle, T he Montana Reserved Water Rights Com pact Commission", 
talk delivered at a conference on Natural Resource D evelopm ent in Indian Country, the Ninth  
Annual Sunruner Program, Natural Resources Law Center, University o f Colorado School of Law, 
June 8-10,1988, p. 8-9.
23m .C.A. 2-15-212.
^'^M.C.A. 85-2-101(4) A lthough Indians are state citizens and therefore can claim  
water rights under state law, the Compact Com m ission's goal has evolved  to protect non-Indian  
existing water rights. Because Indians can claim either state or tribal water rights the  
Com m ission's most pressing desire is to protect users w ho can only claim rights under state law.
2^Dan Kemmis, March, 12,1991 and leg. history of S.B. 76 Jan. 19, 1979.
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defendants. The agricultural and ranching com m unities feared that their 
long-held w ater rights w ould be nullified in w hat was billed as a "great 
federal w ater grab"^^ on behalf of the Indians. The U nited States Senate 
Select Com m ittee on Indian Affairs held hearings in M ontana in A ugust,
1979 attem pting to allay the fears of the agricultural com m unity, bu t d id  little 
to ease the tense situation.27
Despite the pending litigation and the uncertainty  of its jurisdiction, 
the RWRCC proceeded to initiate discussions w ith the tribes in the early 
1980s. The Com mission believed if the tribes w ere successful in their bid for a 
federal forum  for their reserved rights, state w ater users m ight be forced to 
give up  their w ater rights due to junior priority  dates.^® N egotiations 
provided an opportunity  to protect existing state w ater rights holders w hose 
rights w ere junior to the Indians’ Winters rights. This protection m ight no t 
be available in court w here the only issue to be decided w ould  be the volum e 
of w ater a tribe is entitled to under the Winters doctrine. W ith this in m ind, 
the Com pact Com mission initiated contact w ith all of the tribes in the state.
O ther than defining the process of initiating discussions, sparse 
sta tu tory  guidelines regulate the Com m ission’s operating procedures. By law, 
the Com m ission m ay commence negotiations w ith the tribes by requesting 
their participation and appointm ent of a negotiating team  to represen t the 
tribe th roughout the proceedings.^^ Following the form alities of the
^^Senator John Melcher, Sept. 13,1979 as in M cNally, p . l l .
^^McNally, p .ll
^^Susan Cottingham, Compact Comm ission Project Manager, Interview in Helena, 
Montana, March 7, 1991. The priority date for Winters rights is the date o f the creation of the 
reservation. Most of the Indian reservations within the state pre-date perm anent w hite  
settlem ent and the initiation of irrigated farming. See previous chapter for a m ore detailed  
discussion  o f the nature of Winters rights.
29m .C.A. 85-2-702(1)
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in troductory  contact, decisions concerning the negotiation process rest w ith 
the Com m ission.
Because the law  does not provide specific guidelines regulating the 
Com m ission's operating procedure, the Com m ission, early in its history, 
d iv ided  responsibility am ong its members. W. G ordon M cOmber, the 
Com m ission's second chairperson, led an exam ination of C om m ission 
m ethods and proposed a system  for conducting negotiations that w ould  
m axim ize the C om m ission's efficiency.^^ The nine-m em ber C om m ission is 
d iv ided  into negotiation teams of four or five m em bers w ith each m em ber 
acting as chair of one team and the vice-chair of another. M em bers serve on 
the team  for one federal negotiation and two tribal negotiations.^^
A lthough the Com m ission m em bers conduct the actual negotiations, 
they are supported  by a staff of attorneys, hydrologists, agricultural engineers, 
soil scientists, and  project historians.^^ The staff p repares the Com m ission 
for negotiations by researching the historical background of the reservation 
and  its w ater use and by preparing technical data. The Com pact Com m ission 
com m ands a budget of $447,624 for fiscal year 1992 and $446,840 for 1993.^3 
If the state and a tribe reach an agreem ent, the resulting com pact is 
presented to the state legislature, the tribal governing body, and  to the 
"appropriate federal authorities" for a p p r o v a l . 3 4  if approved, the term s of the 
C om pact are entered into a prelim inary decree by a state w ater judge and  then 
included in a final decree as part of a com prehensive basin decree including
^^Rundle, p. 8.
^hb id . p .10. The RWRCC is also negoriating with the Park Service, Forest Service and 
other federal agencies claim ing reserved water rights in the state.
^^Fact Sheet, Montana Reserved Water Rights Com pact Com m ission, 1991.
^^Ibid. These budgetary figures are the result of the 1991 legislative session and m ay  
not reflect cutbacks dem anded by Gov. Stan Stephens or the special session of the legislature in 
January, 1992.
34m .C.A. 85-2-702(2)
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all w ater rights w ithin the basin. In order to protect both the tribes and  the 
state, the decrees cannot alter any aspect of the compact w ithout prior 
approval by all parties involved.^^
If the negotiation process fails, the tribes have six m onths from  the date 
of suspension of the negotiations to file their w ater rights claim s w ith the 
D epartm ent of N atural Resources and Conservation. The m atter then m oves 
to the state W ater C ourt which decides on a final am ount of w ater 
constituting the tribal w ater right. After the volum e of the right is decided, 
the DNRC enters the claim w ith all of the others in the basin to be finalized 
in a judicial decree.^^
N egotiations of Indian reserved w ater rights involve three 
participants: the state of M ontana, the Indian tribes, and  the federal 
governm ent as trustee of the Indian tribes. The state and the tribal interests 
are fairly uncom plicated. Both negotiating parties are in terested in protecting 
as m uch w ater as possible for their constituents. The federal role is not as 
straightforw ard. The federal governm ent contains num erous agencies 
potentially affected by the quantification of federal reserved w ater rights. The 
D epartm ent of the Interior is involved in Indian w ater issues th rough  the 
Bureau of Indian Affairs and  its role as trustee for the tribes. In preparation  
for potential litigation if negotiations fail, the Justice D epartm ent conducts its 
ow n investigations of the historical and technical issues involved in the case. 
Because of its fear of jeopardizing a future case, the Justice D epartm ent m ay 
not alw ays be willing to share its inform ation w ith the state or the tribes; this 
som etim es results in a duplication of technical efforts.
35m .C.A. 85-2-702(3)
36ibid.
3^Susan Cotringham, March 1, 1991.
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
3 0
In addition, other federal agencies such as the Bureau of Reclam ation 
and the Army Corps of Engineers participate in discussions that involve 
w ater from  their projects. Given the num ber of federal w ater projects in 
M ontana, the Bureau of Reclamation and the Arm y C orps are often 
im portan t participants in the negotiation process. W ith all of these, and  
possibly additional federal agencies, representing its own interests, the 
potential for conflicts does exist. However, up to this poin t in the 
Com m ission's history, the m ultiplicity of federal agencies and  potential 
conflicts of interest have not proven insurm ountable obstacles to the 
successful conclusion of compacts.
Since its inception in 1979, the RWRCC has concluded a com pact w ith 
the Assiniboine and Sioux tribes of the Fort Peck Reservation that has been 
approved by tribal and state officials. Federal approval of the w ater m arketing 
provisions of the Com pact is pending. An agreem ent has also been reached 
w ith the N orthern  Cheyenne tribe. Negotiations w ith all of the other tribes 
in the state, except for the Blackfeet, are currently under w ay, and, as required 
by statute, the state is pursu ing  quantification of the Blackfeet rights in W ater 
C ourt follow ing the suspension of negotiations.
A lthough all of the w estern states are faced w ith the uncertain ty  of 
Indian w ater rights claims w ithin their boundaries, M ontana was the first to 
establish a form al m echanism  for negotiations w ith tribes. H oping to avoid 
costly and often unpleasant litigation, the state of M ontana established the 
Reserved W ater Rights Com pact Com m ission to pursue  negotiated 
quantification settlem ents. C urrently , the Com pact Com m ission has 
concluded two compacts and is negotiating others. A lthough the Blackfeet 
rights appear to be heading to W ater Court for quantification and  the
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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negotiation process is m uch m ore time consum ing than originally 
anticipated, the Com pact Com mission offers the opportun ity  for m utually  
acceptable solutions to problem s that have the potential to be extrem ely 
d iv isive .
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Chapter Three: The Fort Feck-Montana Compact
The Fort Feck-M ontana Compact, quantifying the w ater rights of the 
Assiniboine and Sioux tribes, is the largest Indian w ater rights settlem ent to 
date and recognizes the consum ptive use of over a half-m illion acre-feet of 
w ater annually. Representatives of tribal, state, and federal governm ents 
have hailed the process as an example of the benefits derived from  a 
negotiated settlem ent rather than a litigated one.^ M any other state and tribal 
governm ents have exam ined the process that led to the conclusion of the 
Com pact and hope that it m ay provide a m odel for other Indian w ater rights 
settlem ents throughout the w estern United States.
A lthough the state legislature and tribal council eventually 
overw helm ingly approved the Compact, conclusion of a com pact w as never a 
certainty. Fort Peck representatives had previously testified against passage of 
Senate Bill 76.^ In addition, the Fort Peck tribes were party  to the suit seeking 
to ensure the adjudication of Indian w ater rights in a federal forum  that 
eventually  reached the Suprem e C ourt in 1983 as San Carlos Apache.^ In 
spite of the unresolved  jurisdictional issues, representatives from  six of the 
seven reservations in the state responded favorably to the Com pact 
C om m ission's overtures to initiate negotiations. At the beginning  of the
I "Approval Expected for Tribal Water Rights Compact," (W olf Point, MT) The Herald  
N ew s, 18 April 1985.
^Legislative history of S.B. 76. H ouse Select Com m ittee on  Water, 2 February 1979.
 ̂ Arizona v. San Carlos Apache Tribe, 463 U.S. 545 (1983).
3 2
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process, the Assiniboine and  Sioux tribes of the Fort Peck reservation offered 
the m ost prom ising opportun ity  for dialogue.
The tribes d id  not readily decide to begin negotiations w ith  the state, 
especially w ith the concurrent litigation concerning state jurisdictional 
au thority  over Indian  reserved w ater rights. Following public m eetings on 
the reservation about the possibility of negotiations, several Fort Peck tribal 
m em bers travelled to Bear Butte, South Dakota, a place sacred to the 
Assiniboine and Sioux, to seek spiritual guidance in the matter.^ Until the 
trip  to Bear Butte, Councilm an Caleb Shields and m any o ther tribal m em bers 
opposed entering negotiations w ith the state. H ow ever, after four days and 
nights of fasting and praying. Shields and others believed they had a d u ty  to 
the tribe to explore talks w ith the state. M erely talking to RWRCC m em bers 
d id  not m ean they w ould negotiate a settlement. The tribes were exploring 
their options.^
The tribes also realized the political advantages of their situation. The 
state exhibited great interest in negotiations w ith an Indian tribe and if the 
state concluded one compact, it w ould provide a pow erful exam ple to others. 
Thus, Fort Peck Tribal officials realized the inherent advantages in being the 
first tribes in the state to commence serious talks. They believed this was a 
unique opportun ity  for negotiations, and m ore likely to benefit the tribes 
than w ould a litigated decree. It was a process w ithout precedent in the state 
and  even in the country.^
“̂ Telephone Interview w ith Caleb Shields, Fort Peck Tribal Chairman, 3 February 1992. 
Shields w as a tribal council member during negotiations. He w as also on the tribal negotiahng  
team, and later chief negotiator w hen then-tribal chair Norm an H ollow  rem oved h im self from  
the process.
5 lb id .
^Ibid. W hen the negotiation process w as initiated, no other negotiated water 
settlem ents betw een states and tribes existed in the West.
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The First Compact (1980-1983)
The first negotiating session occurred in Billings in December, 1980. At 
the m eeting, representatives from the Com pact Com m ission, the tribes, the 
D epartm ent of Justice and  the Bureau of Indian Affairs d iscussed the form at 
of the talks. A lthough discussions focused prim arily  on procedural questions, 
the tribes raised the possibility of foregoing claims to the heavily appropria ted  
Milk River and  instead focusing on the m ainstem  of the M issouri River.^
This offer appealed to the state because it offered protection of the existing 
uses by m any non-tribal m em bers on the Milk River. The M issouri River's 
m any dam s enable "creation" of more w ater by altering storage schedules of 
the dam s, thus allowing more flexibility in allocations. The parties adjourned 
agreeing to outline the prim ary  issues separating the parties before the next 
meeting.®
At the second meeting, in September, 1981, discussions centered on the 
tribes' starting assum ptions, which, if not seriously considered by the state, 
w ould result in the end of negotiations. These issues included the 
establishm ent of the priority  date of the reservation's w ater right, the 
potential uses of the tribal right, and discussions of w hat sources of w ater, 
g round or surface w ater, w ould constitute the tribal rights.^ As an early 
concession, the tribes offered to acknowledge M ay 1,1888, the date present 
reservation boundaries were established, as the priority  date  of the 
reservation's right. If, on the other hand, the tribes litigated their w ater
^Interview with Attorney Reid Chambers, M issoula, Montana, 20 N ovem ber 1991. Mr. 
Chambers, a member of the W ashington, D C. law  firm of Sonosky, Chambers, Sachse, and  
Endreson, represented the Fort Peck Tribes during the negotiation process.
®Ibid.
^Mary M cNally, "1985 Fort Peck-Montana Compact: A R eview of the Negotiations,"  
Eastern Montana College, 1989. p .l5 .
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rights, they w ould press for a priority date based on their aboriginal claim  
from  time im m em orial, thus superseding all other rights in the area.
The right to use the tribal w ater for any purpose, not only state defined 
beneficial uses^®, was an integral part of tribal sovereignty that the tribe 
refused to relinquish3^ The same reasoning dem anded  state recognition of 
reservation purposes broader than the creation of an agricultural homeland.^^ 
A cknow ledgem ent of w ide-ranging purposes of the reservation w ould  allow  
Indian claims to larger am ounts of w ater and also au thority  to use the w ater 
for any purpose, unrestrained by state beneficial use requirem ents.
Early in the process, the tribes and the state agreed to base the am ount of 
the tribal right on the practicably irrigable acreage standard , as outlined in 
Arizona v. California^^. H ow ever, rather than base the calculations on a 
theoretically adequate supply  of w ater as in a true PIA com putation, estim ates 
included only know n surface and ground w ater sources on the reservation.^'^ 
Subsequently, state and tribal engineers calculated am azingly sim ilar 
estim ations of irrigable acreage^^, thus elim inating one area of potential 
disagreem ent in the negotiations.
^^Beneficial uses defined by Montana state codes "include, but are not lim ited to 
agricultural, dom estic, fish and w ildlife, industrial irrigation, m ining, m unicipal, power, and 
recreational uses" in no specific order of priority. (M.C.A. 85-2-102 (2a))
Shields, 3 February 1992. 
l^The Winters decision refers to the tribal water right as "enough water to fulfill the 
purposes of the reservation." The Arizona v. California court was the first to im plem ent the 
purpose of the reservation' language by concluding that the reservations in that case were 
created to convert the tribes into agricultural peoples and subsequently defined the PIA 
standard as the m easure to determ ine the tribal right. N ot all reservations w ere created with  
agriculture as its primary purpose. Courts have recognized fisheries, gathering, and other in- 
stream u ses as the basis for water rights. (United States v. Adair, 723 F.2d 1410 (9th Cir. 1983)) 
Arizona v. California, 373 U.S 546.
‘̂̂ These sources included the Milk, Poplar, and Rivers, Porcupine, W olf, and Big M uddy  
Creeks. In the final com pact the tribes agreed to refrain from using the north-south running 
M issouri River tributaries on the reservation and rely primarily on water from the Fort Peck 
Reservoir.
 ̂̂ Chambers, 20 Novem ber 1991.
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To ensure the availability of the am ount of w ater needed  to satisfy the 
tribal right, the agreem ent require the inclusion of w ater from  the Fort Peck 
reservoir. As the necessity of using reservoir w ater becam e apparen t, the 
A rm y Corps of Engineers, as operators of the dam  and reservoir, reluctantly 
joined the discussions. Pressure on the Corps from  the D epartm ent of the 
Interior and  representatives of the Billings-area office of the BIA resulted  in a 
tentative agreem ent on a schedule of diversions insuring  a negligible im pact 
on the Corps' adm inistration of the river.
In N ovem ber, 1982 H enry Loble, lead negotiator for the Com pact 
Com mission, w as elected District Judge. The desire of all parties to reach an 
agreem ent before Loble resigned, resulted in a draft com pact in early 1983. The 
draft reflected m any of the tribes’ initial baseline dem ands. It acknow ledged a 
tribal right to d ivert up  to 1,806,318 acre-feet a year or a consum ptive use of 
903,159 acre-feet for any purpose, regardless of w hether the use conform ed 
w ith state beneficial use standards. However, these am ounts were only 
m axim um  limits; the actual am ount of the yearly allow able diversions 
depended  on the acreage of Indian-ow ned lands in the base area of the 
reservation (those lands below the 2,300 foot contour level) m ultip lied  by the 
num ber of acre-feet of w ater needed annually  to irrigate the area.^^ As a 
result, the precise volum e of the right varied reflecting patterns of land 
ow nership  on the reservation.^® Sources of the tribal right included any 
ground  w ater or surface w ater on the reservation except the Milk River. In 
addition , the tribe could divert w ater from the m ainstem  of the M issouri 
below Fort Peck dam  and from Fort Peck Lake.^^
^^State and tribal engineers agreed 3.6 ac-ft was sufficient to irrigate one acre for one
year.
^®McNally, p .16-7.
^^Ibid. p.l8.
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The draft com pact allowed the tribal right "to be used for any beneficial 
use on or off the reservation, and for religious, recreational, and  aesthetic 
uses on the r e s e r v a t i o n . O n  the reservation, the tribal right w ould  be 
adm inistered by the tribe;^^ off-reservation uses m ust com ply w ith state law. 
The com pact allowed m arketing of the tribal right as long as the transfers 
com plied w ith state law  and Congress approved the m arketing au thority  of 
the tribe.
The Com m ission realized its goal of protecting existing state rights 
holders by subordinating future uses of the tribal right to all claims w ith a 
priority date earlier than April 30, 1982.22 A three-m em ber Fort Peck- 
M ontana Board w ould hear disputes arising from  the im plem entation of the 
Com pact. If the Board's ruling was unsatisfactory to the com plainant, parties 
could file suit in U.S. District C ourt.23
The draft compact, completed in the spring of 1983, satisfied both the 
C om pact Com m ission and the tribes. The Com pact Com m ission had  reached 
an agreem ent w ith representatives from  one of the reservations that w ould  
serve as a positive example to other tribes in the state. As required by la w ,2 4  
the Com m ission began preparations to subm it the com pact to the legislature 
for approval. Satisfied w ith the am ount of the tribal right, state recognition of 
tribal regulatory  authority , and  the federal forum  for unresolved  disputes, the 
tribal negotiating team  prepared  to subm it the com pact to the tribal council 
for ratification.
The com pact was never transm itted to the legislature in the 1983 session. 
Fearing that the approval of a compact recognizing a federal forum  w ould
20lbid. p. 17.
23Ibid. p. 19.
22lbid. p. 18.
23[bid. p. 20.
24M.C.A. 85-2-702(4).
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dam age the sta te’s position in the composite San Carlos Apache case, the 
A ttorney G eneral’s office, at the last m inute, asked the C om m ission not to 
subm it the com pact to the legislature for ratification.^^ In the opinion of the 
A ttorney General, the establishm ent of a system w hereby com plaints 
regarding state w ater rights w ould be settled in a state court and tribal 
com plaints in federal court w ould defeat the purpose of the M cCarran 
am endm ent and the state’s policy of adjudicating Indian  w ater claims in the 
state forum.^^
The D epartm ent of N atural Resources and C onservation also objected to 
the content of the compact. To the DNRC, the m ost troubling aspect of the 
com pact w as the precedential value of the large tribal right recognized by the 
state.2^ The state was not likely to be able to recognize an aw ard  of 
proportional am ounts for other reservations w here a large storage reservoir 
w as not easily accessible. Com parable rights for other reservations w ould 
require appropriating  w ater aw ay from junior users.
Sensing that legislative approval was unlikely because of the agencies’ 
dissatisfaction, the Com m ission com plied w ith the A ttorney G eneral's 
request and  did not subm it the compact for ratification. A lthough initially 
stunned  by the C om m ission’s inaction,^^ the tribes were now  thoroughly 
convinced that the term s of the compact benefitted the tribes. They assum ed 
they negotiated a settlem ent far m ore to their benefit than one they w ere 
likely to receive in a court litigated quantification.^^
^^Chambers, 20 N ovem ber 1991; McNally, p. 22. The Supreme Court w as then hearing 
final argum ents in the case challenging Arizona's and Montana's authority to adjudicate 
Indian water claims.
^^Memo prepared by Helena S. Maclay, attorney, for the DNRC, copy sent to Mona 
Jamison, Counsel to the Governor, 15 October 1984, sum m arizing the executive opposition to the 
first Fort Peck Compact, p. 12.
27McNally, p.21-22.
78chamb>ers, 20 Novem ber 1991.
7^Shields, 3 February 1992.
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
3 9
O ther Indian tribes around the state and the country  were the m ost vocal 
critics of the Fort Peck negotiators and their compact. W atching the Fort Peck 
process w ith both interest and skepticism, other tribes ascribed the 
C om m ission’s failure to subm it the com pact for ratification to "typical" state 
relationships w ith Indian tribes.^® They considered the breakdow n as yet 
another betrayal of Indian tribes.^i
Resumption of negotiations and the final Fort Feck-Montana Compact
In order to avoid sim ilarly em barrassing situations in the future, the 
Com m ission approached other agencies to discuss the problem s of 
com m unication that led to the pressure on the Com m ission not to subm it 
the negotiated compact. All affected agencies agreed to a m em orandum  of 
understand ing  stating that all concerned agencies w ould  participate 
th roughout the process, voicing any concerns along the way.^2
A rm ed w ith the m em o of understand ing  and  the recent San Carlos 
Apache decision in the state's favor recognizing state adjudicatory authority , 
the Com m ission approached the tribes asking for the resum ption  of 
discussions, again focusing prim arily on the Fort Peck reservation. Sensing 
the hesitancy of the tribes to resum e negotiations. G overnor Ted Schw inden 
traveled to tribal headquarters in Poplar to personally urge tribal chair and 
chief negotiator N orm an H ollow  to retu rn  to the negotiation table. The 
G overnor reiterated his belief that a negotiated Com pact better addressed  the
30lbid.
Interview w ith Earl Old Person, Blackfeet Tribal Chair, Browning, Montana, 28 
February 1992.
^^Interview with Susan Cottingham, Helena, Montana, 7 March 1991. C ottingham  is a 
project manager for the Compact Commission.
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concerns of the tribes than a court settlem ent could.^^ Initially reluctant, the 
tribal council approved  re-entering discussions. Hollow , how ever, rem oved 
him self from  the negotiating team  for a num ber of reasons includ ing  m atters 
of protocol. The tribes felt that if their chief executive participated  directly  in 
the process the state's chief executive should as well. Because the G overnor 
was not directly involved. Hollow  decided he could no t be either.^^
The parties resum ed negotiations in N ovem ber, 1984 in Billings. The 
Com m ission b rough t to the table the m em o of understand ing  betw een state 
agencies, as proof that the Com m ission had  resolved the problem s that led to 
the breakdow n of discussions the previous year. In addition, the state 
b rought a redraft of the 1983 Com pact that it "could live with."^^ Prior to the 
m eeting, the A ttorney General's staff review ed the proposal and, w hile they 
agreed the draft w as significantly more acceptable than the first, they believed 
the proposal recognized a w ater right m uch too large and provided for 
excessive tribal adm inistrative authority.^^
The state’s proposed draft differed from the earlier com pact in four 
m ajor areas. First, the volum e of the tribal right that the state was w illing to 
recognize w as less than half of the 1.8 million ac-ft/y r that the state accepted 
in the first compact. Second, the sources of the tribal right w ere different in 
the state's new  draft. W hile the earlier com pact recognized tribal diversions 
from  the m ainstem  of the M issouri above the Fort Peck dam , the new  
proposal elim inated this option. G round w ater on the reservation, the extent 
of w hich is undeterm ined , substitu ted  for the M issouri River flows.
^^Chambers, 20 N ovem ber 1991.
^'^Shields, 3 February 1992.
^^Reporter’s transcripts from the Compact C om m ission/Fort Peck negotiating session, 
Billings, MT. 13-4 N ovem ber 1984
^^Maclay Memo, 15 October 1984.
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
4 1
Third, jurisdictional au thority  and adm inistrative procedure  w as altered 
in the new  draft. The state now  claimed jurisdiction over the entire reserved 
w ater right w hether used on or off the reservation. The tribes could allocate 
use of the tribal right and all existing w ater rights on and near the reservation 
were protected. W ater m arketing authority  w as questioned and all off- 
reservation uses of the tribal right m ust com ply w ith state beneficial use 
definitions and w ater transferring procedures. The final m ajor difference 
betw een the earlier draft compact and  the state's new  proposal involved the 
m ethod of d ispute resolution. The state retained the idea of a joint board to 
address d isputes that m ight arise from the compact, bu t differences rem ained 
over the jurisdictional au thority  .of the board and m atters that it w ould
consider.37
The tribes did not receive this proposal favorably. It appeared  to them  
that the Com m ission had retained all aspects of the first com pact tha t were 
favorable to the state and rem oved the portions benefitting the tribes. "The 
Com mission," A ttorney Reid Cham bers asserted, "took back essentially every 
im portan t concession that it had  m ade to the Tribes in the process of the two- 
and-a-half year negotiation but kept for itself essentially every concession the 
Tribe(s) had  made."^® Cham bers cited the protection of existing uses as an 
exam ple. In retu rn  for the tribes' assurance of protection of existing rights, 
the Com m ission had  previously agreed to recognize and suppo rt the tribes' 
au thority  to m arket w ater off the reservation. H ow ever, the C om m ission's 
new  proposal protected existing rights, bu t excluded tribal w ater m arketing
authority.39
^^Transcripts, 13-4 N ovem ber 1984. p. 14-16. 
3^Ibid.
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The tribes found the Com m ission’s new  offer unacceptable, and  they 
indicated that if this w as all the state was willing to offer, the tribes w ere not 
in terested  in continuing discussions. They assum ed that they could receive a 
larger righ t in a litigated settlem ent and the tribe’s frustration  w as apparent. 
"Please give us credit for some intelligence. We are not going to settle this 
case for less than w e think w e’re going to get in litigation," Cham bers 
stated.'^®
By the conclusion of the N ovem ber m eetings, the parties agreed, at the 
insistence of the tribes, to use the 1983 agreem ent as a starting poin t for 
continuing negotiations. W orking from the original com pact, focusing on 
one area of contention at a time, and not proceeding until reaching a 
com prom ise, the parties reached a final agreem ent that w as ready for 
subm ission to the legislature in April 1985. The resulting Com pact w as a 
com prom ise betw een the 1983 and 1984 proposals. The purposes of the 
Com pact "are to determ ine finally and forever" all w ater rights of the Fort 
Peck Indian reservation. Key com ponents of the Com pact include the 
quantity  of the tribal right, jurisdictional authority, and w ater m arketing 
provisions, all areas of contention in the earlier discussions.
The tribes m ay divert up  to 1,050,472 acre-feet or the am ount necessary to 
supply  a consum ptive use of 525,236 acre-feet, from  the M issouri River, 
certain tributaries (excluding the Milk River), and g round  w ater beneath  the 
reservation.'^^ The tribal right includes no m ore than 950,000 acre-feet of 
surface water. The tribes had  adam antly  requested a m inim um  of one 
m illion ac-ft, bu t Caleb Shields, then chief negotiator, finally agreed to the
950,000 figure in order to help speed the process in order to finish
40lbid.
^^Fort Peck-Montana Compact, Article III, Section A.
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negotiations in tim e to transm it the Com pact to the cu rren t session of the 
legislature. Shield's w illingness to com prom ise on this critical issue proved 
to be the catalyst needed to conclude a compact.'^^
In the final Com pact, the Arm y Corps of Engineers outlined a schedule 
of m onthly  diversions from  the Fort Peck reservoir. The tribes have access to 
w ater from  the reservoir w ithout cost, bu t diversions from  the reservoir 
m ust com ply w ith  all applicable federal laws.^^ O n this point, the state was 
w illing to retu rn  to the basic assum ptions of the first agreem ent.
Regarding jurisdictional issues, the parties reached a com prom ise that 
neither felt jeopardized their standing in fu ture state-tribal interactions. The 
federal, state, and  tribal governm ent share jurisdiction over the tribal w ater 
right. The federal governm ent will adm inister that portion of the tribal right 
used by the Fort Peck Irrigation Project^t which was constructed initially as a 
Bureau of Reclamation project and subsequently taken over by the Bureau of 
Indian  Affairs. The tribes have authority  over all uses of the tribal right and 
m ust adop t a w ater code defining its p r o c e d u r e s . ^ s  The state retains authority  
over state w ater rights holders on the reservation and cannot adm inister any 
part of the tribal right.'^^
In the final stages of negotiations, disagreem ents rem ained over the 
procedure for resolving disputes arising betw een tribal and  state rights 
holders. The final Com pact retains the idea of a joint board to resolve 
differences. The three-m em ber board, com posed of one gubernatorial 
appointee, one tribal appointee, and one m em ber agreed upon by the two
■^Scott Brown and Marcia Rundle, Memorandum to Compact Com m ission members, 6 
March 1985; Chambers, 20 Novem ber 1991.
'^^Fort Peck-Montana Compact, Article III, Section F, paragraphs 1, 2, and 3.
44lbid. Article V, (A)
45lbid. Article V, (B)
46lbid. Article V, (C)
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o ther members,'^^ can resolve questions orig inating over the in terp reta tion  of 
the Com pact. H ow ever, the Com pact does not com pletely resolve the 
jurisdictional questions. A ppellants m ay challenge Board decisions in "a 
court of com petent jurisdiction" either federal or s ta te /^  w ithin  thirty days of 
the b o a rd ’s decision.^^
The parties had  the m ost difficulty agreeing on the off-reservation w ater 
m arketing provisions of the Compact. In the 1984 proposal, the state argued 
that tribal authority  to m arket w ater off the reservation was very poorly 
understood  and  therefore should not be included in a compact. On the other 
hand, the tribes saw  the ability to m arket w ater as a w ay to com pensate for the 
"finally and forever" phrase of the Compact. In the Tribes' view , w ater will, 
in the future, becom e an even m ore valuable com m odity in the West. 
Therefore, w ater m arketing has the potential to m ake the tribes very 
wealthy.50
By the term s of the Com pact, the tribes and the state agreed to m arket 
w ater jointly.^^ That is, if either party  proposes to m arket w ater from  the 
prescribed geographic area, they m ust offer the other party  an opportun ity  to 
enter the venture. The Com pact authorizes the tribes to m arket at least 50,000 
ac-ft/y r and  possibly m ore if state regulations regarding w ater transfers allow 
for an increase in the am ount of such transfers.^^ Because the state has not 
strictly defined the nature  of w ater m arketing, the tribes included in the
^^Ibid. Article VI.
^^This forum  could also include tribal courts if all parties agreed.
'^^Ibid. (F) 3. At this time only one d ispute has com e before the Board. It w as resolved  
before the formal hearing process began but the state water holder challenged the Board’s 
authority in state district court. The court refused to issue a temporary restraining order halting 
the Board’s actions; the matter w as stayed and ultim ately d ism issed on  its ow n  m otion in 
January, 1992.
^^Shields, 3 February 1992.
Fort Peck-Montana Compact, Article III, Section K.
52ibid.
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C om pact a clause recognizing a m inim um  yearly am ount they w ould be able 
to m arket.
H ow ever, before the tribes m ay exercise the right of transfer gran ted  in 
the Com pact, Congress m ust approve the transaction in com pliance w ith the 
Indian  N on-Intercourse Act. According to recognized principles of federal 
Ind ian  law . Congress m ust approve each indiv idual transaction involving 
tribal property . Realizing the need for Congressional authorization, the state 
and  the tribes agreed to approach Congress together, lobbying for the tribes’ 
right to m arket w ater. A bill currently in Congress w ould shift the pow er of 
approval of Indian w ater transactions from  Congress to the D epartm ent of the 
Interior, to speed the approval process and rem ove Congressional politics 
from  the issue.^^ M em bers of the Com pact Com m ission staff and  tribal 
representatives are lobbying Congress for passage of the bill.^'* The bill passed 
out of the Select Com m ittee on Indian Affairs but Senator John D anforth of 
M issouri placed a hold on the bill, due to his concerns as a representative of a 
low er M issouri River Basin state.^^
The Com m ission transm itted  the final d raft of the C om pact (SB 467) to 
the state legislature on April 15, 1985 and in troduced it to the Joint Senate and 
H ouse A griculture, Livestock and Irrigation Com m ittee. Testim ony before 
the Joint Senate and  H ouse A griculture, Livestock, and  Irrigation Com m ittee
^^Shields, 3 February 1992.
54lbid.
^^Cottingham, 10 April 1992. The Army Corps of Engineers regulates the flow  of the 
M issouri River, providing enough water for recreabon in the reservoirs in the upper basin states 
and enough water for barge traffic and flood control in  the low er basin. The upper basin states 
of M ontana, South and North Dakota w ould  like to see the Corps retain m ore water in the 
reservoir for recreation. The lower basin states, including Missouri strongly oppose this idea. 
Therefore, issues that im pact the flow  of the M issouri are very political and controversial.
This could  be Danforth s m otivation for placing a hold on the bill.
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w as overw helm ing ly  in favor of passage.^^ The Senate ratified the C om pact 
unan im ously  on A pril 17th; the H ouse on  the 23rd; and  the Tribal Executive 
B oard on A pril 29, 1985. A Senate joint resolution u rged  C ongressional 
ap p ro v a l of the Com pact's w ater m arketing provisions.
As requ ired  by the term s of the Com pact, the tribes have adop ted  a w ater 
code regu la ting  the use of the tribal right. The D epartm ent of the Interior 
en d o rsed  the Code, thereby lifting an eleven year m oratorium  on approval of 
triba l w a te r codes.57 Despite the im plem entation of the term s of the C om pact, 
the  D N RC has no t en tered  the tribal right in a prelim inary state decree 
a lth o u g h  the sta te  assures the tribes that the decree is imminent.^® According 
to the  law  creating the Com pact Com mission, the Com pact m ust be included 
w ith o u t a ltera tion  in the final decree. A t present, the A ttorney G eneral's 
office has petitioned  the W ater C ourt to begin proceedings to include the Fort 
Peck claim s in  a court decree. Both the state legislature and  tribal council 
m u s t app rove  any  changes in  the Com pact before it is en tered  in a final 
decree.^^
The largest Ind ian  w ater rights settlem ent in the country  to date, the Fort 
P eck 'M on tana  C om pact, unlike w ater rights litigation, recognizes tribal 
reg u la to ry  au tho rity  and  does n o t involve an influx of federal funds for 
developm en t. The C om pact protects all existing non-Indian uses, and  the 
parties appear satisfied w ith  their agreem ent and the process that led  to the 
conclusion  of the C om pact.
56M cN aIly, p . 32.
57ShieIds, 3 February 1992.
and C ottingham , 10 April 1992. 
59M .C.A. 85-2-702(3)
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Chapter Foun Blackfeet Water Issues
Unlike the tribes of the Fort Peck reservation, the Blackfeet tribe is not 
negotiating a quantification of reserved w ater rights w ith the state. For the 
Blackfeet, w ater rights have been a source of conflict w ith the state and federal 
governm ents for generations. Throughout the reservation’s history, w ater 
rights and  w ater usage have played a role in the relationship betw een Indians 
and w hite settlers. The current position of the tribe represents the 
culm ination of difficult past relationships w ith the federal and  state 
governm ents. Therefore, an exam ination of the early history of the 
reservation and historical w ater use in and around the Blackfeet lands is 
necessary to understand  the tribe’s current position.
Creation of the Blackfeet Reservation
Blackfeet aboriginal territory encom passed an area east of the Rocky 
M ountains stretching from  the N orthern  Saskatchew an River in C anada, 
south  to the headw aters of the M issouri River. Through a series of treaties, 
executive orders, cessions, and  allotm ents, Blackfeet tribal land has been 
w hittled  dow n to the present 1.5 million acre reservation, backed up  against 
the eastern edge of the Rocky M ountains.
By the 1850s, following a series of tense encounters betw een the 
Blackfeet and fur traders, traders and w hite settlers in the area pressured the 
federal governm ent to find a solution to the Indian "problem" in the 
W ashing ton  Territory. ̂  The federal governm ent believed that the creation of
 ̂Hana Samek, The Blackfoot Confederacy 1880-1920: A Com parative Study of 
Canadian and U.S. Indian Policy. (Albuquerque: University of N ew  Mexico Press, 1987) p. 10.
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a Blackfeet reservation w ould encourage a transition from  a nom adic to a 
pastoral people. M ore im portantly, the governm ent was also interested  in 
safeguarding the passage of white settlers and traders through Blackfeet 
territory  and  eventually  securing a northern  railroad route. W ith these goals, 
the Indian  Affairs D epartm ent approached the tribes of the N orthern  Plains, 
Blackfeet included, in hopes of concluding treaties.^
The Blackfeet Treaty of 1855 recognized the territory of the Blackfeet 
N ation  as encom passing nearly half of w hat is now  M ontana, protecting the 
hom elands of the Blackfeet, Feigan, Blood, and Gros Ventre.^ The treaty also 
protected rights to a vast comm on hunting ground for the tribes and  the Nez 
Perce and Flathead tribes.'* Despite assurances that the treaty established a 
perm anent Ind ian  hom eland land forever free of w hite settlem ent, federal 
reduction of the reservation continued as w hite settlers dem anded  that m ore 
land be m ade available for settlem ent.
In 1874 Congress redefined the boundaries of the reservation and greatly 
reduced  its area w ithout consultation w ith any of the affected tribes. The 26 
m illion acre G reat N orthern  Indian Reservation resulted.^ By the 1880s, 
cattlem en in the area argued that the Indians retained far m ore land  than they 
could ever use and therefore the reservation boundaries should  be reduced 
and  the land opened as cattle range. The language of the resultan t cession 
reflected the ranchers' views: "[the earlier reservation] is wholly ou t of 
proportion to the num ber of Indians occupying the same, and greatly  in excess 
of their present or prospective needs."^ The negotiated agreem ent of 1888 and
2Robert A. Trennert, Alternative to Extinction: Federal Indian Policy and the 
Beginnings of the Reservation System . (Philadelphia: Tem ple University Press, 1975) p .l6 , 39. 
1̂1 Stat. 657, 1855.
4lbid.
518 Stat. 28 (Part III) 15 April 1874.
^25 Stat. 113, 1 May 1888.
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its accom panying legislation div ided  the reservation into three sm aller parcels 
scattered th roughou t the M ontana Territory. Again the purpose  of the 
reservations was to encourage pastoral, agricultural pursu its, and  "other 
m eans by w hich to prom ote [the Ind ians’] civilization."^
D espite the enorm ous reduction in the tribal hom eland, the land 
agreem ent engendering the m ost bitterness for current tribal m em bers is the 
Glacier Park cession. The 1896 agreem ent involved the transfer of nearly
800,000 acres of Blackfeet land along the w estern edge of the reservation, an 
area tha t eventually became part of Glacier N ational Park. The tribe 
specifically retained the right to cut wood, hun t and  fish as long as the lands 
rem ained  "public lands."®
The Glacier Park cession m arked the first agreem ent specifically 
m entioning tribal w ater rights. The agreem ent included a provision that 
allow ed the eventual construction of the St. M ary Canal, a project that had  
long been on the m inds of white engineers. The agreem ent d id  not 
specifically outline the details of the diversion, bu t alluded to the project in 
the section of the accord granting  right-of-ways to the governm ent for the 
construction of telegraph lines, highways, railroads and incidentally, canals.^ 
C urren t tribal m em bers reflect on the cession and  the subsequent
creation of Glacier N ational Park w ith  great bitterness. In their m inds, the
S '
cession granted  the federal governm ent only the right to use the ceded land 
for m ineral exploration w hile reserving for the tribe, the right to hunt, fish, 
cut tim ber and  to pu rsue  other traditional activities.
^Ibid. The treaty created the Blackfeet reservation for the Peigan and Blackfoot bands 
of Blackfeet, the Fort Belknap reservation the Gros Ventre and A ssiniboine tribes, and the Fort 
Peck reservation for the Assiniboine and Yankton band of Sioux.
®29 Stat. 353, 10 June 1896.
9 Ibid. p. 4.
 ̂̂ Interview with Earl Old Person, Blackfeet Tribal Chairman, Browning, M ontana, 28 
February 1992. Mr. Old Person has been a memt)er of the tribal business council since 1954. He
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A fter the Glacier cession, all subsequent agreem ents regarding the 
Blackfeet Reservation and its natural resources included language referring to 
tribal w ater rights. In 1907 President Roosevelt further reduced the size of 
tribal holdings by approving  the allotm ent of the reservation.^^ He did  so only 
on the condition that tribal w ater rights w ere protected. Congress included in 
the Blackfeet A llotm ent Act an appropriation  of $300,000 for irrigation systems 
on the allotted acres;^^ allottees had to appropriate  w ater in accordance w ith 
state law  w ithin one year, in order to receive federal reclam ation funds.
The ensuing allotm ent of sm all parcels of land  harm ed the grow ing 
tribal cattle industry  that depended on large holdings for livestock pasture.i^ 
Few indiv idual tribal m em bers were interested in sm all allotm ents w ith 
irrigation f a c i l i t i e s , ^ ^  especially w hen m em bers had to pay for the operation 
and m aintenance costs of the systems, regardless of w hether they actually 
received any w ater from  them.^^ After the allotm ent period ended in 1913, 
"surplus” land w as opened to settlem ent by non-Indians.
Today, the Blackfeet Indian reservation encom passes 1,525,712 acres 
reaching from  the C anadian border in the north  to the m iddle of Birch Creek 
in the south and southeast; on the w est the reservation is bounded by Glacier 
N ational Park, and on the east by Range 6 W est running  from  w est of Cut 
Bank north  to the forty-ninth parallel. Tribal trust lands total 240,206 acres 
(@16%); 702,759 acres (@46%) are ow ned by indiv idual tribal m em bers; and
also serves as a Blackfeet translator and attributes much of the bitterness surrounding the 
Glacier cession to inadequate com m unication during the negotiations. H e t>elieves that the 
terms of the agreem ent w ere not adequately explained to his people; if they had been, the 
tribal elders w ould  have never signed their nam es to the accord.
" 3 4  Stat. 1015, 1035.
" ib id .
" ib id . see also Samek,p. 72.
" S am ek , p. 81-2.
" ib id ., p. 74.
" O ld  Person, 28 February 1992.
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582,610 acres (@38%) are ow ned by n o n - I n d i a n s . W h a t  once had been an 
aboriginal hom eland extending th roughou t m uch of the northern  G reat 
Plains, has been reduced to a million and a half acre parcel in northcentral 
M ontana of w hich over one-third  is non-Indian ow ned.
History of Water Use on the Blackfeet Reservation
In the closing decades of the nineteenth century, as w hite settlers 
m oved w estw ard, a grow ing clamor em erged for federal assistance in 
establishing reclam ation facilities. Soon after the treaty of 1888 established the 
separate Blackfeet reservation, Indian agents recognized that irrigation w ould 
be needed  if the Blackfeet were to become "civilized pastoralists and farmers." 
Indian  agents encouraged the developm ent of small-scale irrigation 
diversions for dom estic and stock w atering purposes on the reservation.
The natural flow of the Milk River, the headw aters of w hich are in 
Glacier Park adjoining the Blackfeet reservation, was insufficient to m eet 
irrigators' needs and the river had long been a target of engineers' dream s. As 
early as the 1880s engineers concocted plans to augm ent the river's flow. By 
1905, the recently form ed Reclamation Service and  its engineers decided the 
construction of the St. M ary River Canal w ould  satisfy the needs of the Milk 
River w ater u s e r s . A s  part of the large Milk River Project,^^ Reclam ation 
Service engineers p lanned a tw enty five-mile canal d iverting  w ater from  the 
St. M ary River south over the H udson 's Bay divide into the N orth  Fork of the
l^James J. Lopach, Margery Hunter Brown, and Richmond L. C low , Tribal Government 
Today: Politics on Montana Indian Reservations, (Boulder, Colorado: W estview  Press, 1990.) 
p. 4.
^®Susan Cottingham , "Milk River Water Rights and the Blackfeet Reservation: The 
Historical Perspective.” prepared for the Reserved Water Rights Com pact C om m ission, 
September, 1990. p. 4-5.
l^The Milk River Project was one of the first five projects authorized by the 
Reclamation Service after its inception in 1902.
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M ilk River.20 U nfortunately, this reservoir and  canal route offered little 
o pportun ity  for irrigation of the Indian lands that required  additional w ater 
for successful agriculture.^^ The area around  the St. M ary canal d id  not need 
irrigation for crops and thus, by diverting w ater to the M ilk River, the Service 
needed  to only concentrate on non-Indian irrigators in the Lower Milk River 
b a s i n . 2 2  This p lan w ould  be the m ost economically feasible for the 
R eclam ation Service.
In addition  to the canal, the Reclam ation Service p lanned  to build  a 
reservoir in Sherburne Valley on the ceded strip  of the reservation, as a 
segm ent of the M ilk River Project. H ow ever, at the sam e tim e the Service was 
considering the valley, a bill in Congress proposed to turn  the ceded strip  into 
Glacier N ational Park.^^ The Service lobbied successfully for an am endm ent 
to the bill allow ing it to retain access to the Park for fu ture w ater developm ent 
p ro jec ts .24 This set the stage for the construction of the Sherburne Valley 
reservoir that flooded traditional Blackfeet fishing grounds-25
By 1920, as the construction of the M ilk River Project proceeded, the 
Blackfeet recognized that they were not likely to receive any project w ater for 
irrigation of their lands. In addition, the tribe com plained of the lack of 
protection and com pensation for their w ater rights harm ed by the diversions 
and  recent w ater rights claims of dow nstream  non-Indian w ater users.2^
20pifth Annual Report of the Reclamation Service, 59th Congress, 2nd Session, H ouse 
D ocum ent N o. 204,1906, p. 152. as cited by Cottingham, "Milk River Water Rights and the 
Blackfeet Reservation." p.6.
2̂  Cottingham , p. 6.
22Cottingham, p. 13.
23Cottingham, p. 16.
24lbid.
2^01d Person, 28 February 1992.
^^Defendant’s Exhibit W-96, Indian Claims Com m ission, Docket 279-D, as cited by 
C ottingham , "Milk River Water Rights and the Blackfeet Reservation," p. 26-8.
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Ironically, w hile the federal governm ent ignored Blackfeet w ater rights 
claim s in connection w ith the Milk River Project, it aggressively protected 
tribal w ater rights on Birch Creek, the southern  boundary  of the reservation.
In 1906 the federal governm ent, on behalf of the Blackfeet tribe, filed suit in 
federal court seeking to enjoin an irrigation com pany from  diverting  the 
entire flow  of Birch C r e e k . ^ 7  C onrad Investm ent C om pany constructed a dam  
across Birch Creek in order to d ivert w ater for a system  of irrigation canals that 
it h ad  built for irrigators. As a result of this im poundm ent, the bed of Birch 
Creek below  the dam  was often dry.^^ The federal governm ent sued, claiming 
the diversion deprived  the Blackfeet of their w ater rights even though the 
tribe had  no t initiated any diversions of its own. The federal governm ent's 
assum ption  that it had reserved enough w ater to fulfill the needs of the 
reservation w hen it created the reservation w as inherent in this challenge.
In his decision. District Judge W ol vers ton relied heavily  on the 
Winters^^ case, recently decided by the Circuit C ourt of A ppeals for the N inth 
Circuit, for his determ ination of the federal au thority  to reserve water. In 
creating the reservation for purposes of encouraging the agricultural pursuits 
of the Blackfeet, the governm ent also reserved enough w ater to m eet that end.
The lands being arid, the need of w ater is m anifest, and so 
it m ust be considered  tha t it w as likew ise designed  that the 
Ind ians shou ld  have an d  enjoy the use of w ater in available 
stream s w herever their needs m ight require...[the governm ent] 
has a m ost im portan t trust to perform  in this relation; that is, so 
to conserve the w aters of such stream s as traverse or border the 
reserve as to supply  the Indians fully in their probable, or, I m ay 
say, even possible future needs... [em phasis added]30
1907)
^^United States v. Conrad Investment Company, 156 F. Reporter 123 (D. Mont., 5 A ugust 
28lbid. at 125.
29w/»ters v. United States, 143 Fed. 740, 74 C.C.A. 666.
^ 1 5 6  F.Reporter 123, 129.
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The decision proceeds to differentiate Indian reserved rights from  
traditional prior appropriation  doctrine by acknow ledging that the Indians, or 
the governm ent on their behalf, "has not to m ake a prior appropria tion  to 
enable it to obtain the use of the water."^^ The federal District C ourt decision 
was appealed to the N inth Circuit C ourt of A p p e a l s ^ ^  and  affirm ed. M any of 
the questions posed in Conrad w ould  be definitively answ ered  by the U nited 
States Suprem e C ourt's Winters decision.^^
Blackfeet Relations with the State of Montana
By the mid-1970s, pressure on the state of M ontana to reform  its W ater 
Use Act becam e overw helm ing and the question of Winters rights w as central 
to the discussions. Because of the reservation's location at the headw aters of 
the M ilk River basin and the potential im pact on dow nstream  users, Blackfeet 
w ater rights attracted significant attention from  the state. As the state 
p repared  to include adjudication of Winters rights in its W ater Use Act, the 
federal governm ent, on behalf of the Blackfeet, filed suit in  federal court 
claim ing rights for the tribe.^'^ Blackfeet m em bers testified before the state 
legislature against the inclusion of Winters rights in the process.^^ Tribal 
representatives also spoke before special local hearings of the U nited States
^hbid. at 130.
^^Conrad Investment Company v. United States, 161 F. Reporter 829 (9th Cir. May 25,
190&)
^^Winters v. United States, 207 U.S. 564. (1908) (See chapter one for a more in depth  
discussion  of Winters.)
^^United States v. Aageson et al. (1979)
^^Legislative history of Senate Bill 76, M ontana state legislature, 1979. (See Chapter 
T w o for further discussion of the history of Senate Bill 76 and Indian opposition.)
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Senate Select Com m ittee on Indian Affairs, voicing their opposition to 
quantification.^^
For m ore than a decade since the 1979 am endm ent to the W ater Use Act 
created the Reserved W ater Rights Com pact Com m ission, Blackfeet and state 
officials have failed to enter into active negotiations. The Blackfeet position 
asserts tribal ow nership  and regulatory authority  over all w aters flowing over 
or th rough  the reservation and thus rejects the prem ise of negotiating aw ay a 
tribal resource for negligible returns. The tribe has enunciated its position 
through  tribal ordinances, law suits, m em os to the state, and  personal 
com m un ica tions.
In response to the Com pact Com m ission’s first a ttem pts to initiate 
discussions w ith tribes in the state, the Blackfeet agreed to talk to state officials. 
H ow ever, Blackfeet C hairm an Earl O ld Person stressed that talks in no w ay 
signified any concession by the tribe regarding their w ater rights.^^ W hen 
initial talks w ith the state p roduced little com m on ground, the tribe m oved 
aggressively to protect its Winters rights w ithin the reservation boundaries. 
Tribal O rdinance 62, the Blackfeet Land and W ater C onservation O rdinance, 
cited the necessity of tribal control of w ater resources on the reservation to 
ensure econom ic and  cultural survival.^® The tribe asserted Winters rights 
on all w ater "arising on, flowing through, or underly ing  or bordering the 
Blackfeet Indian Reservation, including all surface and  g round  w a t e r . A l l
^^Hearings before the Senate Select Com m ittee on Indian Affairs, Cut Bank, Montana, 
15 August 1979.
^^Letter from Earl Old Person, Blackfeet Tribal Chair, to Henry Loble, Compact 
C om m ission Chair, 5 N ovem ber 1979. It is also important to remember that the state's 
jurisdictional authority is, at this time, still uncertain. San Carlos Apache w ill be decided in 
the sum m er of 1983.
^^Blackfeet Tribal Ordinance 62, May 15, 1980. (Reproduced in full in Folk-Williams, 
W hat Indian Water M eans to the W est. 1982.)
^^Ibid.
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uses of w ater w ith in  the reservation by m em bers and non-m em bers required  a 
tribal perm it approved by the Blackfeet W ater Board.40
Following the issuance of O rdinance 62, state and  tribal representatives 
exchanged position papers regarding the legal status of the ordinance.
G overnor Ted Schw inden rejected the tribe's claim to adm inistrative 
au thority  over all w aters w ithin  the exterior boundaries of the reservation. 
C iting the need for federal approval of tribal w ater codes, the Governor 
rejected the validity of the tribe's w ater code although he acknow ledged the 
tribe's in terest in such regulation.4^ Schw inden relied heavily on the state's 
W ater Use Act of 1979 claim ing state jurisdiction over all w ater rights within 
the state. H e d id  not recognize tribal rights as claimed in the tribal ordinance 
because the tribe had  not filed claims w ith the state as required by the Act.
Schw inden's position elicited an im m ediate reaction from  tribal 
a ttorney  W illiam Veeder: "The present in tended outrage by the State of 
M ontana upon the invaluable rights of the Blackfeet Indian N ation is 
reflective of the historic efforts of the states and  their constituencies to deprive 
the Indians of their properties. "42 Veeder accused the state of ignoring 
historical tenets of Indian law  and disregarding its own constitution by trying 
to quantify  W inters rights.
The N inth  C ircuit C ourt seem ingly upheld  the Blackfeet position in the 
spring  of 1983 w hen it handed  dow n its decision in the San Carlos Apache 
case rejecting M ontana's and  A rizona's au thority  to adjudicate Winters rights 
because of the disclaim ers of jurisdiction over Indian lands in the states' 
constitutions. Viewing the decision as a victory, the Blackfeet announced that
40lbid.
44Governor Ted Schwinden, Position Paper, 23 July 1981. (Reproduced in full in Folk- 
W illia m s)
42M emo from Attorney W illiam Veeder to Earl Old Person, Chair Blackfeet Tribe, 26 
October 1981.
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any w ater rights filed w ith the state by landow ners on the reservation w ould 
not be recognized by the tribe. A lthough H enry Loble stated  that the Com pact 
C om m ission w ould  continue to pu rsue  negotiations w ith tribes despite the 
ru lin g /^  the Blackfeet enunciated specific term s for their involvem ent. If the 
state accepted tribal jurisdictional claims as outlined in Tribal O rdinance 62, 
they m ight consider w orking w ith the state.^"^
The tribe forcefully reiterated its position regarding  state authority  over 
their w ater rights in a tribal resolution prom ulgated  im m ediately following 
the N in th  C ircuit decision. The resolution rejected the state’s claim that it had 
any significant in terest in jurisdiction over w ater use on the reservation 
because there are no state w ater rights located upstream  from  the reservation. 
The tribe argued  that stream  flow leaving the reservation could m eet current 
and  anticipated w ater use dow nstream  and therefore the state had no 
legitim ate interest in regulation of w aters on Indian lands. The resolution 
also instructed  the U nited States governm ent not to enter any claims on the 
tribe's behalf in the state system  for adjudication w ithout the tribe's prior 
consent.45 Perceiving the recent judicial decision as a m onum ental victory, 
the tribe adam antly  rejected any past, p resent or future attem pts by the state of 
M ontana to exercise any authority  over their Winters rights.
Soon after the N in th  Circuit delivered its opinion, the states appealed 
the decision to the U nited States Suprem e Court. In the interim . President 
Reagan appoin ted  a policy advisory com m ittee to facilitate Indian w ater claims 
negotiations.'^^ H ow ever, the Indian com m unity did  not respond favorably to
“̂ Ĝreat Falls Tribune. 3 March 1982.
‘̂ ‘̂ "Blackfeet officials: Water decision proves their jurisdictional position," Great 
Falls Tribune. 3 March 1982.
^^The Blackfeet Tribe Resolution Num ber 27-82 (as reprinted in Folk-W illiams). 
‘̂ B̂ lackfeet Tribal N ew s, 26 A ugust 1982. Browning, Montana.
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the form ation of the comm ittee. The Indian Tribal W ater Rights Coalition^^ 
condem ned the Reagan A dm inistration for its support of the states' appeal, 
and  accused federal officials of neglecting their trust responsibility by 
subm itting  legal Indian w ater rights claims to questionable state authority.^® 
O n 1 July 1983 the Suprem e C ourt decided San Carlos Apache in favor 
of the states, rem oving any further hindrance to state adjudication of tribal 
w ater rights. D uring a visit to the Blackfeet reservation. Secretary James W att 
prov ided  some of the first federal com m ents on the case, which differed 
greatly from  the sta te’s and  subsequent federal interpretations of the decision. 
In a m eeting w ith  C hairm an Old Person, W att assured the Blackfeet that they 
could have their rights adjudicated in either a state or federal court if they filed 
their claim s before the state initiated quantification proceedings.^^ Indian 
tribes, according to W att's interpretation of the case, could chose the forum  for 
the adjudication of their reserved rights. M ontana officials im m ediately 
d ispu ted  W att's in terpretation  and m oved to continue to pu rsue  negotiations 
w ith tribes in the state.^^
Again seeking to avoid a state quantification, in Septem ber, 1983, the 
Blackfeet tribe filed suit against Secretary W att asking him  to acknowledge 
Indian  reserved rights and to exercise his full trust responsibility to the tribes. 
The suit alleged federal negligence, suppression of tribal w ater developm ent 
opportunities, and  abandonm ent of tribal w ater rights referring specifically to 
the Milk River P r o j e c t .T h e  tribe also sought to enjoin the Justice and
^^The Indian Tribal Water Rights Coalition represented the Blackfeet, Shoshone, and 
O m aha tribes.
‘̂ B̂lackfeet Tribal N ew s. 23 December 1982.
"State officials differ w ith Watt v iew  of Indian water ruling," Great Falls Tribune, 
15 July 1983. p. 7a.
50 Ibid.
Blackfeet Tribe of Indians v. Donald P. Model, CV-83-151-GF, 9 Septem ber 1983.
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
5 9
Interior D epartm ents from  taking any action regarding tribal w ater rights. The 
tribe sough a sim ilar injunction against state o f f i c i a l s .
W hile the case was pending, the Com pact Com m ission approached the 
Blackfeet about the possibility of re-opening discussions. The tribal council 
convened a special m eeting to explore the tribe's options concerning its w ater 
rights. The tribe invited m em bers of the Com pact Com m ission to discuss the 
C om m ission's negotiating procedures w ith  the tribe. W illiam Veeder, whose 
contract as tribal counsel had not been renew ed, called the m eeting an attem pt 
to p revent the pending suit from being tried.^^ M any tribal political tensions 
underlay  the m eeting. In recent tribal elections only one of the nine 
incum bents had  been re-elected. The new ly elected m em bers of the council 
reportedly  favored exploring the possibilities of negotiations and therefore 
asked for the m eeting w ith the state.^^
In M arch, 1986 Judge Paul Hatfield dism issed the Blackfeet suit on the 
g rounds that the jurisdictional issues had been settled by the Suprem e Court 
in the San Carlos Apache decision. H atfield  also cited the M ontana Suprem e 
C ourt's Greely decision acknow ledging that "the procedures prov ided  under 
M ontana law  are adequate, on their face, as a vehicle to adjudicate the rights at 
issue. But, he cautioned, if the state disregarded federal law  and ignored 
tribal rights, the tribes could appeal the quantification to the federal courts.^^ 
A lthough Judge H atfield dism issed the case agreeing that the state 
forum  was an appropria te  one, the Blackfeet d id  not im m ediately agree to 
enter into negotiations. In the fall of 1988, the Com pact Com m ission again
^^"U.S., Montana seek to block Blackfeet water rights suit.” Great Falls Tribune, 26 
January 1984. p. 3b.
water conference said attem pt at delay." Great Falls Tribune, 2 May 1985, p. lb. 
^'^"Tribe seem s ready to fight over water." Great Falls Tribune. 1 May 1985, p. la. 
^^State V. Confederated Salish and Kootenai Tribes, 712 P.2d 754 (Mont. 1985)
56"judge upholds states right to adjudicate.” Great Falls Tribune. 29 March 1986, p. la .
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approached  the tribe. The Blackfeet appoin ted  representatives to talk to the 
C om m ission in June of the following year a lthough the tribe specifically stated 
that the appoin tm ent of representatives d id  not m ean that the tribe was 
w illing to com prom ise its position.
The appoin tm ent of tribal representatives elicited a w ide range of 
responses from  the tribal com m unity. Letters in the Glacier Reporter 
denounced the tribal business council's action, claim ing that agreem ent to talk 
to the Com m ission im plicitly accepted the state's assertions and definition of 
tribal w ater rights. Letters charged the current council w ith ignoring tribal 
values and  culture and called for a retu rn  of form er council m em bers and 
legal counsel w ho opposed negotiations.^®
The debate over the tribe’s stance regarding its w ater rights continued in 
the local press. Tribal m em ber Charles Connelly advocated the initiation of 
negotiations prim arily  as a m eans of preserving stream s in their natural state. 
A settlem ent potentially  involved w ater for irrigation and  m arketing. 
N egotiations, Connelly argued, prov ided  a m eans of addressing issues that 
m ight not be covered in a court quantification procedure.^^ O pposing parties 
raised the question of w hy the tribe should negotiate for som ething the tribe 
already owned.^®
In January 1991, skeptical of the state's w illingness to bargain in good 
faith, the council voted unanim ously  to suspend negotiations w ith the
^^Letter, Tom W hitford, Sr. Tribal Chair to Jack Galt, Compact C om m ission Chair, 28 
June 1989.
^®Letter to the Editor, Geraldine Gordon, Glacier Reporter, 29 June 1989. The reference 
to the former tribal council m ay also refer to former attorney W illiam Veeder. Veeder's 
position on  Indian water rights excluded the possibility of negotiation in this instance. At the 
sam e time as the letter w as written, there had been a petition circulating calling for the 
reinstatem ent of Veeder as tribal counsel.
S^LeUer to the Editor, Charles Connelly, Glacier Reporter, 13 September 1990.
^*^Letter to the Editor, Joe Bear M edicine, Glacier Reporter, 13 September 1990.
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C om pact Commission.^^ Eventually the Com pact Com m ission referred the 
Blackfeet case to the A ttorney G eneral’s office for p reparation  for form al 
ad judication before the W ater Court. The W ater C ourt g ranted  a n inety day 
stay in the case in February 1992 requesting that the parties file m ore specific 
claims by 11 M ay 1992. The tribe has authorized the Justice D epartm ent to file 
those claim s w ith the W ater C ourt if necessary.^^ In the m eantim e the tribe is 
d iscussing the possibility of drafting a proposed quantification to present to the 
C om pact Com m ission for their consideration. Specifics of the proposal have 
not yet been drafted.^^
W hether the Blackfeet chose to adjudicate their w ater rights in court or 
through  the negotiation process, pu rsu it of either option is understandable in 
light of past Blackfeet experience w ith the federal and state governm ents. The 
Blackfeet are extrem ely conscious of their history and this aw areness plays a 
large role in their present positions regarding their w ater rights. Because the 
tribe is w ary of negotiated settlem ents w ith federal and state governm ents, 
they have chosen to exhaust all legal options concerning their w ater rights 
before considering negotiations. H aving already legally challenged nearly all 
aspects of the rulings allow ing state adjudication of their reserved w ater rights, 
the Blackfeet are only now  seriously considering a negotiated settlem ent w ith 
the state.
Telephone Interview with Attorney Jeanne S. W hiteing, Blackfeet Counsel, Boulder, 
Colorado. 7 February 1992. W hiteing cited the Attorney General's action regarding the 
Burlington Northern tax case where the state has adopted a position in strong opposition to 
tribal regulatory authority.
^^Interview with Roy Johnson, Blackfeet Tribal Water Administrator, Browning, 
Montana. 28 February 1992
63ibid. and Cottingham, Interview, 10 April 1992.
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Chapter Five: Observations and Conclusions
The Fort Peck and the Blackfeet tribes possess varied backgrounds and 
have adopted  very different approaches to protecting their w ater rights 
claims. Seven years ago the Fort Peck tribes successfully negotiated a 
com pact w ith  the state w hile the Blackfeet have w aited until the state 
in itiated  adjudication in W ater C ourt to seriously consider entering 
negotiations. Each tribe has num erous reasons for addressing their w ater 
rights the way that they have and each is appropriate  given the situation of 
the different reservations. A num ber of circum stances unique to each 
situation can explain w hy the Fort Peck tribes decided to enter into 
negotiations and w hy the Blackfeet were hesitant to do so. The prim ary 
differences include d isparate  political situations, histories, geographic 
locations and the tim ing of the state's initiation of negotiations.
Reservation Politics
Stable governm ent is not alw ays a characteristic of tribal governm ents, 
the continuity and relative stability of the Fort Peck tribal governm ent 
contributed in large part to the successful conclusion of the Fort Peck- 
M ontana Com pact. By contrast, the Blackfeet’s hesitancy to enter 
negotiations w ith the state can be partially attributed to a lack of continuity 
and stability in tribal politics.
62
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D espite a form  of governm ent that works discourages strong 
centralized  power,^ the Fort Peck tribal governm ent has a long tradition of 
continuity  and strength  in their tribal council. N orm an Hollow  and Caleb 
Shields, both in tegral figures in the w ater negotiations, have been involved 
in tribal governm ent for m any years and understand  the complexities of 
their reservation and  state politics.^ A ttorney Reid Cham bers, w hose firm 
has been involved in several Indian w ater rights cases, acknow ledged the 
long-term  governm ent experience of Hollow  and Shields and  the stability 
they represented as critical to the success of the process.^
W hen the negotiations were coming to an end w ith only a few issues 
still unresolved  state officials readily acknow ledged that the w illingness of 
tribal representatives to com prom ise aided the conclusion of a compact. The 
final stum bling block concerned the am ount of the annual w ater right to be 
com posed of surface water. The tribe w anted at least one m illion acre-feet 
from surface w ater while the state preferred a figure of 950,000 ac-ft. It was 
Caleb Shields' w illingness to accept the lesser figure that led to the 
conclusion of a compact acceptable to all parties.^
The stability of and respect for tribal governm ent also assured the 
w arm  reception that the Com pact received in the Fort Peck com m unity.
Before en tering  discussions w ith the state and  th roughout the negotiation 
process, tribal representatives kept their constituency inform ed through 
public m eetings, inform ation sessions, and new spaper articles. To encourage 
involvem ent an d  to preven t dissension w ith in  the tribal com m unity, the
 ̂James J. Lopach, Margery Hunter Brown, and Richmond L. Clow, Tribal Government 
Today: Politics on Montana Indian Reservations. (Boulder: W estview  Press, 1990.) p. 107.
^H ollow  has been on the tribal council for over 45 years and w as tribal chair from  
1973-1985. Shields has sat on the council since 1975 and is the current tribal chair.
3 Interview w ith Attorney Reid Chambers, M issoula, Montana, 20 N ovem ber 1991. 
'^Interview with Susan Cottingham, H elena, Montana, 4 October 1991; M emo to the 
Com pact Com m ission from Scott Brown and Marcia Rundle. March 6,1985.
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negotiating  team  organized  m eetings to ensure com m unity understand ing  
and  approval of the negotiations.^ Tribal leaders recognized the 
m onum ental na tu re  of a com pact that w ould quantify tribal w ater rights 
"finally and forever," and  decided that before entering serious talks, 
com m unity support w as essential if the negotiations were to be at all 
m eaningful or successful. The organization, continuity, and  respect afforded 
the Fort Peck tribal governm ent by its ow n electorate and  by the state was 
in tegral to the conclusion of the Com pact and  its effective im plem entation.
For the Blackfeet, tribal politics has been m ore of a hindrance than a 
catalyst for discussion of the tribe's w ater rights. Council m em bers are 
elected every two years and often resulting in a com plete turnover in the 
com position of the council. M ost recent elections have been bitterly 
contested w ith  num erous different factions com peting for representation; 
none has been able to establish a m ajority on the council.^ The fragm entary 
and uncertain na tu re  of tribal politics im pedes any council attem pts to 
establish long-range policy goals. Instead of planning, the council m ay often 
be m ore concerned w ith upcom ing elections.^
This lack of continuity  w ithin the Blackfeet tribal governm ent is 
ev ident in the vacillation of the tribe regarding negotiations of their w ater 
rights. Tribal m em bers and representatives, as well as outsiders, 
acknow ledge the im pact frequently changing councils has had on the tribe's 
w illingness to negotiate w ith the state. C hairperson Earl O ld Person, one of 
the few long-term  m em bers of the Blackfeet council, concedes that the 
changing m ake-up of the council greatly im pacts the tribal position regarding
^Telephone Interview w ith Caleb Shields, 3 February 1992.
^Lopach, et al. Tribal G overnm ent Today, p. 49; Great Falls Tribune, June 10,1990. In 
the 1990 tribal elections 87 candidates were com peting for 18 primary slots for the nine council 
seats.
^Lopach, et al. Tribal G overnm ent Today, p. 49.
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w ater rights.® For instance, the council elected in 1988, com posed prim arily  
of the younger m em bers of a pro-developm ent faction, agreed to open 
discussions w ith the state and appointed tribal representatives to w ork on 
behalf of the tribe. Talks were term inated only two years later w hen a new  
council of m ore traditional m em bers was elected in 1990.
Factions on the council and their subsequent hiring of legal counsel 
also influences the Blackfeet's decisions w hether or not to negotiate w ith the 
state. In the early eighties, the council was dom inated by a m ore 
trad itionalist group that h ired  A ttorney W illiam Veeder to represent the 
tribe. Veeder strongly believed that states had no au thority  over Indian 
reserved w ater rights and vehem ently rejected the possibility of a negotiated 
quantification w ith the state and argued, "[tjhe continuity of the Indian 
nations as distinct, independen t and  identifiable political entities is an 
im possibility if the states are in a position to veto federal action on behalf of 
the tribes."^ Veeder again outlined his opposition to state negotiations in a 
response to G overnor Schw inden's position paper regard ing  the Blackfeet 
W ater O rdinance. W hen a m ore m oderate g roup was elected to the council 
in  the m id-eighties, Veeder's contract was not renew ed, possibly signifying a 
w illingness by the new  council to explore the opportunities for negotiations.
W hile the cu rren t council is investigating the possibility of subm itting 
a w ater rights proposal to the Com pact Commission, the m ove does not 
signify another drastic shift in council policies. Rather, the tribe is being 
forced into a position w here they m ust quantify their w ater rights. Their 
choice is to have the quantification proceed in the state W ater Court w ith the
^Interview with Chairman Earl Old Person, Browning, Montana, 28 February 1992. 
^Veeder, W illiam  H. "Indian Water Rights in the Concluding Years of the Twentieth  
Century", The Newb*erry Library Center for the H istory of the American Indian, Occasional 
Paper Series. Chicago, IL 1982. p. 25.
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BIA rep resen ting  the tribal interests, or to explore on their ow n behalf, the 
possib ilities of a negotiated  settlem ent w ith the Com pact Com m ission.
History
P ast relations w ith  the federal and  state governm ents and  w ith  local 
res id en ts  have also influenced how  each tribe has dealt w ith  the possibility 
o f nego tia ting  their reserved  w ater rights. The im pact of im pressions from  
the  p a s t a re  the m ost dram atic  w ith  the Blackfeet. The tribe finds it difficult 
to overlook the injustices of the past. They are understandably  w ary of 
nego tia ting  aw ay  rights to a resource that they strongly feel is their own.
A fter n u m ero u s reductions by the federal governm ent of their hom e land  
an d  la te r their reservation, the Blackfeet are skeptical of any requests by state 
or federal agencies to d iscuss the possibility of relinquishing rights to 
a n y th in g  re la ting  to the reservation and  its resources.^^
R epeatedly , the federal governm ent has prom ised the tribe benefits 
from  irriga tion  projects constructed  on or th rough  the reservation, b u t have 
seen  very  little of the w ater p u t to use in Indian irrigation projects on Indian  
land.^^ Because of broken prom ises in the past, the Blackfeet are 
u n d e rs tan d ab ly  re luctan t to enter into a situation w here they feel they will 
on ly  be g iv ing  u p  their w ater and  receive very little in  r e t u r n . ^ 2  i n  the tribe’s 
v iew , the federal governm ent bears m uch of the responsibility for the 
s itua tion  in  w hich the tribe finds itself and  therefore the tribe is skeptical
^^Old Person, February 28,1992.
There are num erous exam ples of this. O ne involves the Blackfeet Irrigation project 
w h ich  w a s d evelop ed  as an alternative to the St. Mary Canal to benefit Indian projects but 
never lived  u p  to its prom ises. The M ilk River Project and the St. Mary Canal diverted w ater  
from  the reservation to t)e used  for the benefit o f irrigators d ow n  stream, w h ile  flooding prim e  
fish ing grounds.
I ^ l d  Person, 28 February 1992.
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that the Bureau of Indian Affairs or the Justice D epartm ent could adequately  
represen t its position regarding the quantification of their w ater rights. The 
cynicism  and skepticism  of the tribe regarding the state and federal 
governm ent is form idable.
In stark  contrast to the BIA's heavy involvem ent in Blackfeet affairs, 
the Fort Peck tribes have been relatively successful gaining tribal autonom y 
regard ing  their resources, both economic and  natural, and  have developed a 
successful w orking partnersh ip  w ith the federal a g e n c i e s . A lthough non- 
Indians ow n over half of the Fort Peck reservation, the tribal governm ent 
acts as a strong force and m aintains constructive relationships w ith non- 
Indians on the reservation as well as w ith county and  state officials.
D espite the U nited States' prom otion of w hite settlem ent, the Fort Peck 
tribes appear to have overcome the bitterness from past experiences, and 
instead are looking tow ard a future of tribal self-determ ination. This ability 
and the tribal governm ent's reputation  for integrity prepared  the w ay for 
fru itfu l talks w ith  the Com pact Com mission.
A lthough both  tribal governm ents are acutely aw are of the history of 
relations w ith  the federal and state governm ents, the bitterness about these 
experiences contribute greatly to the Blackfeet's position regarding their 
w ater rights and  their hesitancy to engage in negotiations w ith the state. 
They fear that once again they will gain nothing in retu rn  for their sacrifices.
^^Lopach, et. al. Tribal Governm ent Today, p. 109. 
l^ibid.
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R eservation  G eography
The geographical location of the Fort Peck and  Blackfeet reservations 
has also greatly influenced the political position of the tribes respecting their 
w ater rights. The relative am ount and availability of w ater on the 
reservations influenced tribal leaders on both reservations in their decision 
w hether or not to negotiate a quantification w ith the state. On and around 
the Fort Peck reservation, located in the m ore arid  eastern portion of the 
state, w ater is relatively heavily appropriated. In contrast, the Blackfeet 
reservation is near the headw aters of major river basins w ith only Glacier 
N ational Park upstream  w hich dem ands virtually  no consum ptive use of 
water.
G eographic location w as a com pelling reason for the Fort Peck tribes to 
consider negotiating a quantification agreem ent w ith the state. Located just 
dow nstream  of the Fort Peck dam  and reservoir, the reservation lies in a part 
of the state w ith  little rainfall and few perm anent stream s. N egotiating a 
com pact allow ed the tribes to obtain concrete rights to a large am ount of 
"wet" w ater rather than the theoretical am ounts recognized under the 
Winters d o c trin e .
N on-Indian irrigators have appropria ted  large portions of the flow in 
m ost of the M ilk and  M issouri River tributaries runn ing  across the 
reservation, therefore lim iting the am ount of w ater that could be aw arded  
the tribes w ithou t displacing current users. The reservation’s proxim ity to 
the Fort Peck Dam  and  Reservoir a ided the conclusion of the Com pact 
allow s for "creation" of w ater to m eet the expanded w ater dem ands. By 
reaching an agreem ent w ith the A rm y Corps of Engineers, the state and the 
tribes w ere able to conclude a compact that aw arded the tribes a large volume 
of w ater from  the M issouri, while at the sam e time preventing existing users
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along the Milk River and its tributaries from  being deprived of their 
accustom ed w ater rights.
The geographic location of the Blackfeet reservation provides a less 
com pelling reason for the tribe to negotiate a quantification of the their 
Winters rights. C urrently  the Blackfeet allow nearly all of the w ater that 
originates or passes through the reservation to continue dow nstream  
w ithou t diversion. Therefore, they see negotiation as a m eans of 
recognizing an established practice while at the same time usurp ing  future 
rights to a resource that is legally theirs.^^ The tribe w ould consider a plan 
that shares shortages w ith other users, bu t retains tribal regulatory authority  
over those users who choose to claim part of the tribal rights.^^ From a 
geographic standpoint, the Blackfeet retain a very strong bargaining position 
if they decide to pu rsue  negotiations w ith the state. In the m eantim e, the 
Blackfeet have greater access to "wet" w ater than d id  the Fort Peck tribes.
Timing
The Fort Peck tribes' decision to pursue a compact w ith the state and 
the Blackfeet's m ove to avoid quantification for as long as possible reflects
^^Interview w ith Roy Johnson, Browning, Montana, 28 February 1992.
^^Ibid. If a non-Indian owner of a former tribal allotment w ishes to claim part of the 
tribal right w ith  the superior priority date, h e /sh e  is also subject to tribal regulatory 
authority over that right. In addition, non-Indian successors in interest can only claim the 
tribal water right if the water has been in continual use since the tim e of the allotment. An  
Indian allottee and h is /h er  heirs can claim either a state or tribal right but does not lose 
access to the tribal right with non-use. The watershed in which rights were disputed in this 
case w as a closed watershed where none of the water on the reservation flow ed into state 
w a te r  s.{Colville Confederated Tribes v. Walton, 647 F2d 42 [9th Cir. 1981]). In 1984 in United 
States V. Anderson, the sam e N inth  Circuit Court d ed d ed  that the state d id  have a 
regulatory interest in the rights of allotm ent land in watersheds where water flowed from the 
reservation into state waters. In addition, the Court held that the state could regulate water 
on the reservation that was not included in the tribal right.(United States v. Anderson, 736 
F.2nd 1358 [9th Cir. 1984.]
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the perceived advantages and  disadvantages regarding the tim ing of the 
issue. The Fort Peck tribes believed that being the first reservation in the 
state to conclude a com pact w ith the Com mission w ould be to their benefit 
in term s of am ounts of w ater and regulatory authority  recognized. O n the 
other hand , the Blackfeet chose to challenge the state's adjudicatory position 
and  avoid quantification for as long as possible. Both are valid approaches.
W hen the state approached the Fort Peck officials about the possibility 
of open ing  negotiations concerning the tribes' Wmters rights, the state's 
ad judicatory  au thority  rem ained uncertain. Perhaps sensing that the state's 
au thority  w ould be affirm ed, the tribes decided to determ ine w hat the state 
w ould  be w illing offer as term s of a quantification. Perceiving that they were 
likely to receive broader benefits from  a negotiated settlem ent in regulatory 
authority  and w ater m arketing privileges than in a litigated decree, the tribes 
agreed to enter talks. As the Com pact developed, the tribes saw  the 
advantages of being the first reservation in the state to reach an agreem ent 
and decided that they w ere pursuing the right avenue w ith a negotiated 
settlem ent.i^
W hile the Fort Peck tribes believed that an im m ediate settlem ent was 
in their best interests, the Blackfeet believed that delaying the process as long 
as possible w ould be the best course of action. As indicated by their 
num erous court cases challenging the states' adjudicatory authority  
dem onstra ted , the Blackfeet believed that the cases granting that authority  
w ere erroneously decided and should be overturned. Until all judicial 
avenues had  been exhausted, negotiations w ith the state w ould not be in 
their best interests.^®
 ̂̂ Shields, 3 February 1992. 
^®Johnson, 28 February 1992.
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
7 I
Recently, the Com pact Com m ission, as required by s ta tu te ,n o t i f ie d  
the A ttorney G eneral's office of the failure of negotiations w ith the Blackfeet 
and  the case is now  under the jurisdiction of the W ater C ourt, which will 
decide a final quantification. Realizing that their w ater rights will be 
quantified  by the W ater C ourt w ith or w ithout their input, the Blackfeet are 
taking advantage of a stay in the court's procedures and drafting a tentative 
proposal for the Com pact Com mission.
A t this point, time m ay be on the tribe’s side. The Com pact 
C om m ission has been directed to m ake the w ater-short Milk River Basin 
their h ighest p r i o r i t y . I n  com plying w ith that directive, the Com m ission 
had  m ade the Blackfeet quantification their prim ary  focus since they are the 
first users of w ater on the Milk and St.M ary Rivers other than Glacier 
N ational Park. The opportunity  m ay now  be present for the Blackfeet to 
adop t an even stronger bargaining position because of the state's desire to 
d isentangle the w ater rights in the Milk River Basin. Both tribal 
governm ents have felt the pressures of time in different w ays and have, as 
any party  in a d ispute of this nature w ould, tried to use it to their advantage.
A lthough representing seem ingly very different situations, both the 
Fort Peck and  Blackfeet tribes have been influenced by sim ilar pressures and 
have m erely reacted to them  in different ways. N o one reason sufficiently 
explains w hy the Fort Peck tribes concluded a compact w ith the state and the 
Blackfeet have not.
l^M .C.A. 85-2-704. 
^^Cottingham, 4 October 1991.
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Conclusion
The complex nature  of Indian reserved w ater rights involves 
n um erous different parties. Theoretically, Indian Winters claims could 
constitute nearly  all of the available w ater in the w estern United States, 
d isplacing enorm ous num bers of established non-Indian users in the 
process. A lthough the decisions allowing state jurisdiction to quantify 
Ind ian  reserved  w ater rights under au thority  of the M cCarran am endm ent 
arguably  stretch Congress' intentions, states are proceeding tow ards 
com prehensive quantifications in order to protect their economic 
developm en t potential.
Some states, in their determ ination to enact a com prehensive 
procedure, fail to acknow ledge the differences in circum stances betw een 
reservations. G iven the im m ensity of the task and the possibility for great 
conflict over adjudication, the state of M ontana has developed an 
innovative w ay to cope w ith Indian w ater rights in the least antagonistic 
m anner possible. By recognizing that each reservation has different needs, 
cultures, histories, and  politics, M ontana has dem onstrated  that Indian w ater 
rights can be quantified  through a negotiated settlements.
A lthough M ontana has adopted  an innovative approach to the 
quantification of Ind ian  w ater rights, this does not m ean that a negotiated 
settlem ent is the best answ er for all tribes. For the Blackfeet, taking the time 
to exhaust all possible legal avenues has probably saved the tribe from  a large 
am oun t of internal strife in the future. Even if they disagree w ith the 
prem ise of the state quantification, the tribe has done everything in its pow er 
to challenge that authority .
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G iven the fact that the Blackfeet case is now  in the W ater Court, I 
believe that it w ould  be in the tribe's best interest to conclude a com pact w ith 
the state. For the reasons stated above, prim arily the issues of geography and 
the pressures facing the Com pact Com mission, the Blackfeet find them selves 
in a relatively strong bargaining position. Increasingly in Indian w ater rights 
settlem ents, federal developm ent funds are a part of the process.^i The 
Blackfeet m ight insist on funds for restoration of the fishing areas destroyed 
by the construction of the Sherburne dam.
O n the whole, negotiated settlem ents provide a better opportun ity  
than  litigation for all parties to benefit. In Indian w ater rights compacts, a 
b roader range of issues can be addressed than can be resolved in a litigated 
decision. For exam ple the Fort Peck-M ontana Com pact recognizes broad 
tribal regulatory  authority , d ispute resolution and w ater m arketing options.
In stark  contrast, the W ind River litigation in W yom ing m erely quantifies 
the tribal right and  does not address questions of regulation or dispute 
resolution. In addition, a litigated settlem ent often costs the parties dearly  in 
term s of financial outlays and dam aged relations.
Both the Fort Peck and the Blackfeet tribes adopted  the course that 
they saw  as m ost beneficial to their people. Eventually, I believe that the 
Blackfeet will reach an agreem ent w ith the state although it will involve 
relinquishing claim s to absolute authority  over all of the w ater resources on 
their reservation. In the Fort Peck Com pact, the m arketing authority  will 
prove to be an invaluable com ponent of the tribal resources in the future.
^^The com pact betw een the state and the Northern Cheyenne involves federal funds 
for repairs and im provem ents in the Tongue River Dam and is currently awaiting 
C ongressional approval.
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Epilogue
Q uantification of Indian w ater rights is an issue that will continue to 
effect M ontana in the future. Even if the state successfully concludes 
com pacts or adjudications for all the reservations, the im plem entation of the 
term s of the com pacts or questions unresolved in litigation w ill arise 
repeatedly . W hen dealing w ith  this complex and  em otional issue, the state 
has a ttem pted  to m ake the best of a very difficult issue. H ow ever, this is not 
to assert that negotiations alw ays prove to be beneficial to all parties at all 
tim es.
In the series of decisions granting states au thority  to adjudicate Indian 
reserved  w ater rights, the Suprem e C ourt unreasonably stretched the 
legislators' in tentions of the M cCarran am endm ent. The language of the 
sta tu te  states tha t the federal governm ent m ay be joined "in any suit...w here 
it appears that the U nited States is the ow ner of or is in the process of 
acquiring w ater rights by appropriation under State law , by purchase, by 
exchange, or otherzuise...(emphasis a d d e d ) . T h e  C ourt, in Colorado River 
Water Conservation District v. U.S.., held that under the au thority  of the 
M cCarran am endm ent, Indian reserved w ater rights m ay be adjudicated in a 
com prehensive state process on the grounds of w ise judicial adm inistration.^ 
A lthough the in ten t of the M cCarran am endm ent w as to stream line w ater 
rights recording and  adjudication in the W est, I believe that the legislators d id  
no t in tend  to rem ove Indian  reserved rights from  the federal realm.
A lthough  the Colorado River decision m ay have been, according to 
som e, a poor decision, it has been repeatedly upheld  and expanded and  is 
unlikely  to be overturned. As states in the W est proceed tow ard
U s  U.S.C. 666.
^Colorado River Water Conservation District v. United States, 424 U.S. 800 (1976)
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com prehensive w ater adjudications it is now  inevitable that Indian claims 
will be quantified  in the process. States have adopted  different approaches to 
the issue, either p u rsu ing  a litigated quantification or a m ore com prehensive 
nego tia ted  settlem ent.^ Because the Suprem e C ourt's decisions are not likely 
to be overtu rned , Indian  tribes m ust carefully consider the best approach  to 
quantification of their w ater rights. For some tribes, litigation m ay be the 
m ost p ru d en t approach; for others, negotiations m ay offer a better 
opportun ity  to address the tribe's needs.
In the state  of M ontana, as I have dem onstrated, tribes in the state have 
adop ted  varying approaches. In the case of the Fort Peck reservation, the 
tribes op ted  to pu rsue  negotiations. Both the state and the tribes benefited 
from  the term s of the agreem ent and are pleased w ith the process tha t led to 
the conclusion of the Com pact. On the other hand, the Blackfeet position has 
been quite  different. A lthough the tribe has been the party  reluctant to enter 
negotiations, they should  not be faulted for their decision. The path  they 
follow ed w as the only feasible approach at the time. Internal politics and  past 
h istory  dictate that the tribe proceed cautiously w hen dealing w ith issues of 
such great m agnitude.
If the Blackfeet decide to begin negotiations w ith the state, talks are 
likely to be quite different that those that led to the conclusion of the Fort 
Peck Com pact. The first major difference is the tribe’s a ttitude tow ard 
possible litigation. W hile the Fort Peck tribes also prepared  for litigation in 
case the talks broke dow n, I believe that the Blackfeet w ill prepare for
^The state of W yom ing opted to pursue a litigated quantification of the rights of the 
W ind River tribes and the court battles have been alm ost continuous since 1977. A lthough the 
courts determ ined the am ount of the tribal right (In re Big Horn River, 753 F.2d 76 (W yo. 1988), 
regulatory quesdons remain unresolved. H oping to avoid such protracted litigation, M ontana 
and Idaho both have created m echanism s to pursue negotiated settlem ents w ith the tribes 
liv in g  w ith in  the state boundaries.
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litigation  w ith  the view  of challenging the W ater C ourt's procedure under 
the provisions of San Carlos Apache and  Greeley. A lthough the state  w ould 
certainly  challenge such an appeal, Blackfeet w ater rights will rem ain 
undeterm ined  pend ing  the resolution of the case. Because the state 
leg islature  dictated that the Milk River basin be the Com m ission's prim ary  
focus, the C om m ission will be unable to m ake significant progress tow ard 
this goal if the m ost upstream  reservation 's rights are no t quantified. The 
C om m ission therefore m ay be in a position to m ake concessions to the 
Blackfeet that they m ay no t have been willing to in past years.
The Blackfeet m ain tain  com plete regulatory  au thority  over all w ater 
on the reservation. The state should recognize this position w ith certain 
tribal guarantees. If the tribe prom ises to protect existing non-Indian  uses on 
the reservation , one of the Com m ission's p rim ary  objectives w ill be m et and 
the tribe will retain  sovereignty over its lands and  resources. O ther options 
the parties m ight explore is the potential for federal funds for projects on the 
reservation . A lthough in m ost other instances,"* federal funds have been 
used for constructing irrigation facilities or increasing storage, the Blackfeet 
could conceivably request funds to m itigate the im pacts of the Sherburne dam  
on reservation  fisheries. This is only one area for consideration. Because 
an tagonism  has ru n  high in  the past, the Blackfeet quantification presen ts an 
especially challenging opportun ity  for both tribal and state negotiators.
The other m ajor issue that rem ains to be addressed in M ontana are the 
environm ental im pacts of quantification and allocation of all the w aters in 
the state. C urrently  the state of M ontana does not require m inim um  flows 
levels in its rivers. Rivers can be appropria ted  dow n to the last drop of w ater
"*The com pact w ith the Northern Cheyenne includes federal funds for reconstruction and 
expansion of the Tongue River dam  in order to increase safety and storage. Various settlem ents 
in the Southw est include federal m oney for construction of irrigation projects on the reservation.
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an d  beyond. Tribal com pacts offer an opportun ity  to provide for some 
instream  flow  assurances in the absence of any state action. M ost tribes that 
have been involved in com pact negotiations insist that the tribal righ t be 
available for any use the tribe w ishes including w ater for instream  flow and 
the protection or developm ent of tribal fisheries. By acknow ledging such 
uses, the state can pro tect sensitive riparian  areas that m ay not receive 
protection w hen w ater is used for m ost state-defined beneficial uses.
Q uantification of Ind ian  rights will not occur overnight nor w ill the 
issue d isappear w hen com pacts or decrees have been concluded. The state of 
M ontana has the opportun ity  to continue to be a leader in innovative 
approaches to tribal-state relations if they choose to accept such a role. The 
tribes in the state also are in a unique situation to develop constructive 
w ork ing  relationships w ith  state governm ent w hile at the sam e time 
pro tecting  tribal sovereignty.
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